
NOTICE OF REGULAR CITY COUNCIL MEETING
CITY OF TOMBALL, TEXAS

 

MONDAY, NOVEMBER 21, 2016
 

6:00 P.M.

 

Notice is hereby given of a meeting of the Tomball City Council, to be held on Monday, 
November 21, 2016 at 6:00 P.M., City Hall, 401 Market Street, Tomball, Texas 77375, for
the purpose of considering the following agenda items. All agenda items are subject to
action. The Tomball City Council reserves the right to meet in a closed session for
consultation with attorney on any agenda item should the need arise and if applicable
pursuant to authorization by Title 5, Chapter 551, of the Texas Government Code.

 

    
1.0 Call to Order
 
2.0 Invocation
 
 Led by American Legion Post 127

 
3.0 Pledges to U.S. and Texas Flags
 
 Led by Members of the Tomball High School/Memorial High School Student

Councils

 
4.0 Public Comments and Receipt of Petitions [At this time, anyone will be allowed to speak

on any matter other than personnel matters or matters under litigation, for length of time
not to exceed three minutes. No Council/Board discussion or action may take place on a
matter until such matter has been placed on an agenda and posted in accordance with
law.]
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5.0 Reports and Announcements
 
 November 24-25 – Thanksgiving Holidays – City offices closed

December 9-11, 2016 – Tomball German Christmas Market 
December 10, 2016 – “Christmas on Commerce” – a 2nd Saturday at the Depot
Event 
December 23 and 26, 2016 – Christmas Holidays – City offices closed 
January 2, 2017 – New Year’s Day Holiday – City offices closed
Reports by City staff and members of council about items of community interest on
which no action will be taken:

Denise Fiore – Report on the success of the 4th Annual "Holiday Lamp
Post Stroll”
Glenn Windsor – Quarterly Investment Report for the period ending
September 30, 2016.  The Public Funds Investment Act requires that a report
of the City's investments be presented to Council on a quarterly basis. The
investment report includes a listing of all investments together with
information relating to diversification, cost vs. market values, yield
information, and weighted average maturities. On September 30, 2016, the
City had total cash equivalents and investments totaling $49,064,249. A copy
of the report is attached for review.

 
6.0 Approve the Minutes of the November 7, 2016 Regular Council Meeting
 
7.0 New Business:
 
 7.1 Approve Resolution No. 2016-25, A Resolution of the City Council of the City of

Tomball, Texas Approving an Agreement regarding the Construction of
Improvements between the City of Tomball, Texas, and the Tomball Economic
Development Corporation

 
 7.2 Adopt, on First and Final Reading, Ordinance No. 2016-29, an Ordinance of the

City of Tomball, Texas, an Ordinance Authorizing the Issuance and Sale of the
City of Tomball, Texas, Combination Tax and Revenue Certificates of Obligation,
Series 2016; Levying a Tax and Providing for the Security and Payment Thereof;
and Enacting Other Provisions Relating Thereto

 
 7.3 Consideration and possible action to approve, as a Project of the Tomball

Economic Development Corporation, an agreement with Premium Interests, LLC
to make direct incentives to, or expenditures for, the creation or retention of
primary jobs associated with the relocation and development of its business
operations to be located at 22502 Park Rd., Tomball, Texas.  The estimated
amount of expenditures for such Project is $19,150.00.

 
 7.4 Approve, on First Reading, Resolution No. 2016-26-TEDC, a Resolution of the

City Council of the City of Tomball, Texas, authorizing and approving the
Tomball Economic Development Corporation’s Project to Expend Funds in
accordance with an Economic Development Performance Agreement by and
between the Corporation and Brandt Construction LLC, to make direct incentives
to, or expenditures for, assistance with infrastructure costs for the promotion of
new or expanded business enterprise related to the construction of a new
commercial facility to be located on a 2.3291-acre tract of land at 22110 Hufsmith-
Kohrville Road, Tomball, TX 77375.  The estimated amount of expenditures for
such Project $65,694.00.
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  7.5 Accept and Approve Dedication of Sidewalk Easement by Ernest Grandinetti to
the City of Tomball for a 5-Ft. Wide Strip of Land Containing 500 Square Feet,
Lying Adjacent to the West Line of Lot 19 in Block 19, Revised Map of Tomball,
Harris County, Recorded in Volume 4, Page 25 of the Map Records of Harris
County, Texas

 
 7.6 Award Contract for Bid No. 2017-03, Sale of Improvements Located at 114

Fannin Street, to Rodney K. Hutson, in the Amount of $100 and Lot 10, Block 5
of Tomball Outlots with Contingencies

 
 7.7 Executive Session: The City Council will meet in Executive Session as Authorized

by Title 5, Chapter 551, Government Code, the Texas Open Meetings Act, for the
Following Purpose(s):

Sec. 551.071 - Consultation with the City Attorney regarding a matter that
the Attorney’s duty requires to be discussed in closed session.

 
 7.8 Terminate the Professional Services Agreement with LJA Engineering and

Approve the Professional Services Agreement for Engineering Services to Gunda
Corporation for the M121 East & West Drainage Channels & Detention Basin
Final Design

 
8.0 Adjournment

 

C E R T I F I C A T I O N
 
I hereby certify that the above notice of meeting was posted on the bulletin board of City Hall, City
of Tomball, Texas, a place readily accessible to the general public at all times, on the 17th day
of November 2016 by 5:00 p.m., and remained posted for at least 72 continuous hours preceding
the scheduled time of said meeting.

 

  
 Doris Speer
____________________

 Doris Speer
 City Secretary, TRMC

 

This facility is wheelchair accessible and accessible parking spaces are available Requests
for accommodations or interpretive services must be made 48 hours prior to this meeting.
Please feel free to contact the City Secretary's office at (281) 290-1002 or FAX (281) 351-
6256 for further information.
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AGENDAS MAY ALSO BE VIEWED ONLINE AT www.ci.tomball.tx.us.
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Regular City Council
Agenda Item Meeting Date: November 21, 2016

Data Sheet
 

Topic:
Led by American Legion Post 127

Background:

Origination:

Recommendation:

Party(ies) responsible for placing this item on agenda:

ACTION TAKEN
Approval

Yes No
Readings Passed

 1st  2nd
Other
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Regular City Council
Agenda Item Meeting Date: November 21, 2016

Data Sheet
 

Topic:
Led by Members of the Tomball High School/Memorial High School Student Councils

Background:

Origination:

Recommendation:

Party(ies) responsible for placing this item on agenda:

ACTION TAKEN
Approval

Yes No
Readings Passed

 1st  2nd
Other
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Regular City Council
Agenda Item Meeting Date: November 21, 2016

Data Sheet
 

Topic:
November 24-25 – Thanksgiving Holidays – City offices closed
December 9-11, 2016 – Tomball German Christmas Market 
December 10, 2016 – “Christmas on Commerce” – a 2nd Saturday at the Depot Event 
December 23 and 26, 2016 – Christmas Holidays – City offices closed 
January 2, 2017 – New Year’s Day Holiday – City offices closed
Reports by City staff and members of council about items of community interest on which no action
will be taken:

Denise Fiore – Report on the success of the 4th Annual "Holiday Lamp Post Stroll”
Glenn Windsor – Quarterly Investment Report for the period ending September 30, 2016.  The
Public Funds Investment Act requires that a report of the City's investments be presented to
Council on a quarterly basis. The investment report includes a listing of all investments together
with information relating to diversification, cost vs. market values, yield information, and
weighted average maturities. On September 30, 2016, the City had total cash equivalents and
investments totaling $49,064,249. A copy of the report is attached for review.

Background:

Origination:
Various

Recommendation:
N/A

Party(ies) responsible for placing this item on agenda:
City Secretary

ACTION TAKEN
Approval

Yes No
Readings Passed

 1st  2nd
Other

ATTACHMENTS:
Des cr i pt i on

Quarterly Investment Report for the period ending September 30, 2016
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Regular City Council
Agenda Item Meeting Date: November 21, 2016

Data Sheet
 

Topic:
Approve the Minutes of the November 7, 2016 Regular Council Meeting

Background:

Origination:
City Secretary

Recommendation:
N/A

Party(ies) responsible for placing this item on agenda:
City Secretary

ACTION TAKEN
Approval

Yes No
Readings Passed

 1st  2nd
Other

ATTACHMENTS:
Des cr i pt i on

Draft Minutes of November 7, 2016 Regular Council Meeting
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1.0 Call to Order  

 
The Council meeting was called to order at 6:00 p.m. by Mayor Fagan.  Other members 
present: 

  
  Councilman Hudgens  
  Councilman Stoll 
  Councilman Degges 
  Councilman Townsend  
  Councilman Klein Quinn  
 
 Others present: 

 
 City Manager – George Shackelford 

 Assistant City Manager – Robert Hauck 
 City Secretary – Doris Speer 
 City Attorney – Loren Smith 
 Fire Chief – Randy Parr 
 Marketing Director – Mike Baxter 
 HR Director – Lisa Coe 
 Director of Public Works – David Esquivel 
 Director of Community Development – Craig Meyers 
 Assistant City Planner – Amelia Lindley 
 IT Manager – Doug Tippey 
 IT Specialist – Ben Lato 
 Executive Director-TEDC – Kelly Violette 
 Police Detective – James Harral 

 
2.0       The invocation was led by Steve Allison, Chaplain, VFW 2427. 

 
3.0 Pledges to U. S. and Texas Flags were led by Alanna Ford and Garrett Minor, members 

of Tomball Memorial High School Student Council. 
 
 

MINUTES OF REGULAR CITY COUNCIL MEETING 

CITY OF TOMBALL, TEXAS 

 
MONDAY, NOVEMBER 7, 2016 

 

6:00 P.M. 
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Minutes 
Regular City Council Meeting 

November 7, 2016 
Page 2 of 5 

 

 

4.0 The following public comment was received: 
 
 Rodney Hutson  - Expressed his support for the restoration of the Old 
 9431 Rosie Lane, 77354  City Hall and his opposition to leasing the building  
      to a for-profit organization. 
 
5.0 Mayor Fagan made the following presentations: 

 

• Proclamation – “Dovie  Taylor - 95
th

 Birthday” Celebration Day 

• Eagle Scout Heinze Emil Weidmann – Presentation of Eagle Scout Letter 
 
6.0 Reports and Announcements: 

 

• November 12, 2016 – 2nd Saturday at the Depot 
• November 18, 2016 – "Downtown Holiday Lamp Post Stroll" 
• November 19, 2016 – 51st Annual Tomball Holiday Parade 
• November 24-25 – Thanksgiving Holidays; City offices will be closed 
• December 9-11, 2016 – Tomball German Christmas Market 
• December 10, 2016 – “Christmas on Commerce” – a 2nd Saturday at the Depot 

Event 

• December 23 and 26, 2016 – Christmas Holidays – City offices closed 
• January 2, 2017 – New Year’s Day Holiday – City offices closed 
• Reports by City staff and members of Council about items of community interest 

on which no action will be taken: 
   ◦ Lisa Coe reported on the success of the “4

th
 Annual “Paces4Pink” 5K 

Run/Walk and 1 Mile Run/Walk”.  Mayor Fagan presented a check in 
the amount of $8,065.94 to LeeAnn Kroon, Executive Director of 
TOMAGWA. 

   ◦ Mike Baxter – Report on the success of the “5
th

 Annual Tomball 

Bluegrass Festival” 

   ◦ Doug Tippey – Update regarding GIS Project 
   ◦ Kelly Violette – The Tomball Economic Development Corporation 

received a Merit Recognition Award at the Texas Economic 
Development Council's 2016 Community Economic Development 
Awards (CEDA) Luncheon on October 20, 2016 

       ◦ Craig Meyers – Community Development Department received  
         the “Planning Excellence Award” 
 

7.0 Motion was made by Councilman Townsend, second by Councilman Stoll, to approve the 
Minutes of the October 17, 2016 Regular Council Meeting. 

 
 Motion carried unanimously. 
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Minutes 
Regular City Council Meeting 

November 7, 2016 
Page 3 of 5 

 

 

 
8.0 Old Business: 
 
 8.1 Motion was made by Councilman Townsend, second by Councilman Stoll, to 

adopt, on Second Reading, Ordinance No. 2016-27, an Ordinance of the City of 
Tomball, Texas, Amending Chapter 50 (Zoning) of the Tomball Code of 
Ordinances by Changing the Zoning District Classification of Approximately 
11.898 Acres of Land, Legally Described as 11.898 Acres of Land Situated in the 
Sam Lewis Survey, Abstract Number 1704, City of Tomball, Harris County, Texas, 
Being a Portion of That Certain Called 160.3 Acres of Land Described in Deed and 
Recorded under Volume 942, Page 191 of the Deed Records of Harris County, 
Texas, within the City of Tomball, Harris County, Texas, from the Agricultural 
District to the Commercial District; Said Property Being Generally Located at the 
Southeast Corner of SH 249 Bypass and Alice Road; Providing for the Amendment 
of the Official Zoning Map of the City; Providing for Severability; Providing for a 
Penalty of an Amount Not to Exceed $2,000 for Each Day of Violation of Any 
Provision Hereof, Making Findings of Fact; and Providing for Other Related 
Matters.  Vote was as follows: 

 
    Councilman Hudgens    Aye     

  Councilman Stoll    Aye  
    Councilman Degges    Aye  
    Councilman Townsend   Aye  
     Councilman Klein Quinn   Aye   

    
   Motion carried unanimously. 
 
9.0 New Business:  

 

 9.1 Motion was made by Councilman Townsend, second by Councilman Stoll, to 
approve Request by The Houston Repertoire Ballet (HRB) for Financial Support 
for Six Performances of "The Nutcracker" Ballet, held December 2 - 4, 2016 at the 
Tomball High School Theatre, in the Amount of $12,500. 

 
  Motion carried unanimously. 
 
 9.2 Motion was made by Councilman Townsend, second by Councilman Stoll, to 

approve an Agreement with the Tomball Sports Association for the City of Tomball 
to Reimburse Expenditures for Improvements at the Wayne Stovall Sports 
Complex. 

 
  Motion carried unanimously. 
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Minutes 
Regular City Council Meeting 

November 7, 2016 
Page 4 of 5 

 

 

 9.3 Motion was made by Councilman Townsend, second by Councilman Quinn, to 
proceed with the necessary remediation activities for the Old City Hall Building, 
Located at 107 N. Cherry Street.  Additional consideration regarding the future of 
the building will be considered following remediation. 

 
  Motion carried unanimously. 
 
 9.4 Motion was made by Councilman Stoll, second by Councilman Townsend, to 

approve the recommended amendments to Administrative Policy No. 23, entitled 
“Park Reservation Policy”. 

 
  Motion carried unanimously. 
 
 9.5 Motion was made by Councilman Townsend, second by Councilman Stoll, to 

authorize the City Manager to Execute the Renewal of the Public Safety 
Corporation (Crywolf) Contract for an Additional Three-Year Term with Two (2) 
One-Year Extensions. 

 
  Motion carried unanimously. 
 

9.6 Executive Session:  The City Council recessed at 7:10 p.m. into Executive Session 
as Authorized by Title 5, Chapter 551, Government Code, the Texas Open 
Meetings Act, for the Following Purpose(s):  

 
  •     Sec. 551.071 - Consultation with the City Attorney regarding a matter that 

the Attorney’s duty requires to be discussed in closed session. 
 

  Upon reconvening into Regular Session at 7:55 p.m., the following action was 
taken: 

  
 9.7 Consideration to Terminate the Professional Services Agreement with LJA 

Engineering and Approve the Professional Services Agreement for Engineering 
Services to Gunda Corporation for the M121 East & West Drainage Channels & 
Detention Basin Final Design was postponed, at the request of Council. 

 
  No action taken. 
 
10.0 Motion was made by Councilman Townsend, second by Councilman Degges, to adjourn. 
 

Motion carried unanimously. 
 
Meeting adjourned. 
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Minutes 
Regular City Council Meeting 

November 7, 2016 
Page 5 of 5 

 

 

PASSED AND APPROVED this the                  day of                      2016. 
 
 
 

                                                       
Doris Speer, TRMC, CMC     Gretchen Fagan 
City Secretary       Mayor 
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Regular City Council
Agenda Item Meeting Date: November 21, 2016

Data Sheet
 

Topic:
Approve Resolution No. 2016-25, A Resolution of the City Council of the City of Tomball, Texas Approving
an Agreement regarding the Construction of Improvements between the City of Tomball, Texas, and the
Tomball Economic Development Corporation

Background:
This item is for the approval of Resolution 2016-25 which will approve the agreement between the City and the
Tomball Economic Development Corporation (TEDC)  whereby the TEDC will make payments to the City in
amounts sufficient to pay
$ 4,000,000 in the principal amount of the Certificates allocated to the TEDC's portion of the project as
described below.  These annual payments are shown in Exhibit A of the attached Resolution which was
approved by the TEDC Board on November 15, 2016.
 
The City of Tomball, Texas (the "City") and the Tomball Economic Development Corporation ("TEDC")
wish to proceed with the following project: the acquisition of land for and the construction and equipment of
an extension of Persimmon Street and Medical Complex Drive, including related storm sewer, drainage and
water, sewer and gas utility improvements (collectively, the "Project"). This project will be financed through
the issuance of $ 18,900,000 in Certificates of Obligation. The payment schedule for the TEDC will begin in
the fiscal year 2020 with the last payment being in 2037.

Origination:
Finance

Recommendation:
Approval of Resolution No. 2016-25

Party(ies) responsible for placing this item on agenda:
Glenn Windsor, CPA Finance Director

ACTION TAKEN
Approval

Yes No
Readings Passed

 1st  2nd
Other

ATTACHMENTS:
Des cr i pt i on

Resolution No. 2016-25
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Draft 11/10/16 

#5332275.2 

RESOLUTION NO. 2016-25 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
TOMBALL, TEXAS APPROVING AN AGREEMENT REGARDING THE 
CONSTRUCTION OF IMPROVEMENTS BETWEEN THE CITY OF 
TOMBALL, TEXAS AND THE TOMBALL ECONOMIC 
DEVELOPMENT CORPORATION 

THE STATE OF TEXAS    § 
COUNTIES OF HARRIS AND MONTGOMERY § 
CITY OF TOMBALL    § 

WHEREAS, the City of Tomball, Texas (the “City”) and the Tomball Economic 
Development Corporation (the “Corporation”) wish to proceed with the following: the 
acquisition of land for and the construction and equipment of an extension of Persimmon Street 
and Medical Complex Drive, including related storm sewer, drainage and water, sewer and gas 
utility improvements (collectively, the “Project”); and 

WHEREAS, the City and Corporation have determined that the most economical means 
of financing the costs of the Project is for the City to issue its Certificates of Obligation (the 
“Certificates”), with the agreement of the Corporation to make payments to the City in amounts 
sufficient to pay $4,000,000 in principal amount of the Certificates allocated to the Corporation’s 
portion of the Project; and 

WHEREAS, the City and the Corporation wish to enter into an agreement to set forth the 
terms and conditions for the City’s issuance of the Certificates and the Corporation’s payment of 
$4,000,000 in principal amount of the Certificates; Now Therefore, 

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF TOMBALL, TEXAS: 

Section 1: The City Council hereby approves the Agreement Regarding the 
Construction of Improvements between the City and the Corporation in substantially the form 
attached hereto as Exhibit A (the “Agreement”), with such changes as may be approved by the 
City Manager, and authorizes the Mayor to execute and the City Secretary to attest such 
Agreement. 

Section 2:  This resolution shall take effect immediately from and after its passage by 
the City Council of the City. 

[Execution Page to Follow] 
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Draft 11/10/16 

#5332275.2 -2- 

PASSED, APPROVED AND EFFECTIVE on the 21st day of November, 2016. 

   

City Secretary 
City of Tomball, Texas 

 Mayor 
City of Tomball, Texas 

 
 
 
 
[SEAL] 
 
 
 

Page 21 of 195
Page 3 of 11



  

#5297139.7 

AGREEMENT REGARDING THE  

CONSTRUCTION OF IMPROVEMENTS 

 

 

THE STATE OF TEXAS   § 

COUNTIES OF HARRIS AND MONTGOMERY § 

 

This Agreement Regarding the Construction of Improvements (the “Agreement”) is 

entered into as of the 21st day of November, 2016, between the CITY OF TOMBALL, TEXAS, 

a home rule municipality situated in Harris and Montgomery Counties, Texas (the “City”) and 

the TOMBALL ECONOMIC DEVELOPMENT CORPORATION, a non-profit economic 

development corporation (the “Corporation”) created and operating as a Type B corporation 

pursuant to the provisions of Chapters 501 and 505, Texas Local Government Code, as amended 

(formerly Article 5190.6, Vernon's Texas Revised Civil Statutes) (the “Act”). 

RECITALS 

At an election held within the City on January 15, 1994, the voters approved a 

proposition authorizing the levy and collection of a sales and use tax within the City at the rate of 

one-half of one percent (the “Additional Sales Tax”) as authorized by the Act for economic 

development purposes.   

The Corporation was formed pursuant to the Act for the purpose, among others, of 

financing projects authorized by the Act.  Pursuant to the provisions of the Act, the City collects 

the Additional Sales Tax and pays it to the Corporation.   

The City is a home rule municipality with a population of less than 20,000. 

In accordance with the Act, the City and the Corporation now wish to proceed with the 

acquisition of land for and the construction and equipment of an extension of Persimmon Street 

and Medical Complex Drive, including related storm sewer, drainage and water, sewer and gas 

utility improvements (collectively, the “Project”). 

The Corporation hereby finds, determines and declares that the Project is an authorized 

project of the Corporation under the Act that will promote or develop new or expanded business 

enterprises that create or retain primary jobs.  

The City and the Corporation have determined that the most economical means of 

financing the costs of the Project is for the City to issue its Tax and Revenue Certificates of 

Obligation, Series 2016 (the “Certificates”), with the agreement of the Corporation to make 

payments to the City from the Additional Sales Tax in amounts sufficient to pay the $4,000,000 

in principal amount of the Certificates allocated to the EDC’s portion of the Project as and when 

it becomes due, all as more specifically detailed in the schedule described in Section 1.04(b) of 

this Agreement. 

The Corporation hereby finds that this Agreement is for the benefit of the Corporation 

and that all payments made hereunder are for authorized project costs under the Act. 

EXHIBIT A 
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The City and the Corporation hereby find, determine, and declare that the respective 

meetings of the City Council of the City and the Board of Directors of the Corporation at which 

this Agreement was approved were open to the public and public notice of the time, place and 

subject matter of the public business to be considered and acted upon at said meeting, including 

this Agreement, was given, all as required by the applicable provisions of Chapter 551, Texas 

Government Code, as amended. 

AGREEMENT 

For and in consideration of the respective promises and mutual covenants and benefits 

hereinafter set forth, the City and the Corporation agree as follows: 

ARTICLE I 

 

THE PROJECTS 

Section 1.01 Definitions, Declarations, Findings and Determinations.  The definitions, 

declarations, determinations and findings contained in the recitals to this Agreement are hereby 

adopted, restated and made a part of the operative provisions hereof. 

Section 1.02 Construction of the Project.    

(a) The City agrees to prepare or cause to be prepared all plans and specifications 

required for the construction of the Project.     

(b) The City agrees to contract with all individuals or entities necessary to complete 

the Project in accordance with the plans, specifications and other construction documents.  The 

City will provide all construction and contract management services in connection with the 

construction of the Project.  The public infrastructure improvements being financed with the 

Certificates will be owned by the City.   

(c) The costs of constructing the Project shall be payable from Certificate proceeds or 

other funds to be paid by the Corporation.     

Section 1.03 Issuance of the Certificates.  Subject to applicable legal restrictions, the 

City agrees to issue and sell the Certificates and to use the applicable portion of the proceeds 

from the sale of the Certificates to pay the costs of the Project and the costs of issuing the 

Certificates.    

Section 1.04 Use of Additional Sales Tax.  (a) The Corporation agrees to use the 

Additional Sales Tax, and any interest earned thereon, to make payments to the City in amounts 

equal to the principal amount of the portion of the Certificates issued for the Project and any 

bonds issued to refund such portion of the Certificates when due as provided in Schedule I of this 

Agreement, which is incorporated herein for all purposes.  Unless it receives the prior written 

consent of the City, the Corporation shall make such payments to the City prior to using the 

Additional Sales Tax, and any interest earned thereon, for any other lawful purposes of the 

Corporation. 
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(b) The Corporation agrees to pay to the City amounts sufficient to make each Project 

payment described in Schedule I at least fifteen (15) days before each principal payment on the 

Certificates or any bonds issued to refund the Certificates is due.   

(c) The Corporation agrees that it will maintain an unencumbered fund balance of not 

less than $2,000,000 at all times during the term of this Agreement. 

(d) The Corporation agrees that during the term of this Agreement it will not borrow 

any money, issue any bonds or notes without the written approval of the City. 

ARTICLE II 

 

REPRESENTATIONS AND WARRANTIES 

Section 2.01 Representations and Warranties of the City.  (a) The City hereby confirms 

the earlier levy by the City of the Additional Sales Tax, and hereby warrants and represents that 

the City has duly and lawfully ordered the imposition and collection of the Additional Sales Tax 

upon all sales, uses and transactions as are permitted by and described in the Act throughout the 

boundaries of the City as such boundaries existed on the date of said election and as they may be 

expanded from time to time pursuant to applicable law. 

(b) The City agrees to take and pursue all action permissible under applicable law to 

cause the Additional Sales Tax to be collected and remitted and deposited with the Corporation 

as required by the Act, at the earliest and most frequent times permitted by applicable law. 

(c) The City agrees to do and perform or cause to be done and performed all acts and 

things required to be done or performed by or on behalf of the City under this Agreement. 

Section 2.02 Representations and Warranties of the Corporation.  (a) The Corporation 

represents and warrants that it is and will be authorized by applicable law and by its articles of 

incorporation and bylaws to enter into this Agreement and make the payments to the City in the 

manner and to the extent provided in this Agreement. 

(b) The Corporation represents and warrants that the Project is an authorized project 

of the Corporation under the Act, and that the Corporation has taken all action and obtained all 

approvals required by law and the Corporation’s bylaws in order to proceed with this Project and 

to undertake its obligations under this Agreement. 

(c) The Corporation agrees to do and perform or cause to be done and performed all 

acts and things required to be done or performed by or on behalf of the Corporation under this 

Agreement.   

(d) The Corporation represents and warrants that this Agreement constitutes a valid, 

legal and binding obligation of the Corporation enforceable in accordance with its terms, subject 

to bankruptcy, insolvency, reorganization, moratorium and other similar laws and principles of 

equity relating to or affecting creditors’ rights, and that the execution and delivery of this 

Agreement will not conflict with or constitute a material breach of or a default under any 

agreement or instrument to which the Corporation is a party. 
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ARTICLE III 

 

MISCELLANEOUS PROVISIONS 

Section 3.01 Term.  This Agreement shall be in force and effect from December 20, 

2016 until the date on which the Certificates or bonds issued to refund the Certificates are paid in 

full. 

Section 3.02 Amendments and Supplements.  This Agreement may be amended, 

supplemented or extended by mutual agreement of the parties hereto. 

Section 3.03 Merger.  This Agreement embodies the entire understanding between the 

parties hereto and there are no prior effective representations, warranties, or agreements between 

the parties hereto. 

Section 3.04 Multiple Counterparts.  This Agreement may be executed in one or more 

counterparts, each of which will be deemed to be an original instrument and each will have the 

force and effect of an original and all of which together constitute, and will be deemed to 

constitute, one and the same instrument. 

Section 3.05 Governing Law.  This Agreement shall be governed by and construed in 

accordance with the laws of the State of Texas. 

Section 3.06 Severability.  The provisions of this Agreement are severable, and if any 

provision or part of this Agreement or the application hereof to any person or circumstance shall 

ever be held by any court of competent jurisdiction to be invalid or unconstitutional for any 

reason, the remainder of this Agreement and the application of such provision or part of this 

Agreement to other persons or circumstances shall not be affected thereby.   

 

[Execution Page Follows] 
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#5297139.7  Signature Page to Agreement Regarding the 

Construction of Improvements 

EXECUTED in multiple counterparts as of the date first written above. 

 

 

CITY OF TOMBALL, TEXAS 

 

 

 

By:  

 Mayor 

 

ATTEST: 

 

 

 

By:  

 City Secretary 

 

 

 

TOMBALL ECONOMIC 

DEVELOPMENT CORPORATION 

 

 

 

By:  

 Vice President, Board of Directors 

 

 

ATTEST: 

 

 

 

By:  

 Secretary, Board of Directors 
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SCHEDULE I 

 

Project Payment Schedule 

 
Principal 

Maturity Date 

(February 15)  Project Payments 

2020  $    222,222 

2021  222,222 

2022  222,222 

2023  222,222 

2024  222,222 

2025  222,222 

2026  222,222 

2027  222,222 

2028  222,222 

2029  222,222 

2030  222,222 

2031  222,222 

2032  222,222 

2033  222,222 

2034  222,222 

2035  222,222 

2036  222,222 

2037  222,226 

Total  $ 4,000,000 
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CERTIFICATE FOR RESOLUTION 

THE STATE OF TEXAS   § 
COUNTIES OF HARRIS AND MONTGOMERY § 
CITY OF TOMBALL   § 
 

I, the undersigned officer of the City Council of City of Tomball, Texas, hereby certify as 
follows: 

1. The City Council of City of Tomball, Texas convened in a regular meeting on the 21st 
day of November, 2016, at the regular meeting place thereof within said City, and the roll was called of 
the duly constituted officers and members of said City Council, to wit: 

Gretchen Fagan  Mayor 
F.S. “Field” Hudgens  Council Member, Position #1 
Mark Stoll  Council Member, Position #2 
Chad Degges  Council Member, Position #3 
Derek Townsend Sr.  Council Member, Position #4 
Lori Klein Quinn  Council Member, Position #5, Mayor Pro Tem 
   

and all of said persons were present, except the following absentee(s):  __________________, 
thus constituting a quorum.  Whereupon, among other business, the following was transacted at 
said meeting:  a written 

 
RESOLUTION NO. 2016-25 

 
RESOLUTION OF THE CITY COUNCIL OF THE CITY OF TOMBALL, 
TEXAS APPROVING AN AGREEMENT REGARDING THE 
CONSTRUCTION OF IMPROVEMENTS BETWEEN THE CITY OF 
TOMBALL, TEXAS AND THE TOMBALL ECONOMIC 
DEVELOPMENT CORPORATION  

 
was duly introduced for the consideration of said City Council and read in full.  It was then duly 
moved and seconded that said resolution be adopted; and, after due discussion, said motion, 
carrying with it the adoption of said resolution, prevailed and carried by the following vote: 
 

AYES:  ______ 
 
NOES:  ______ 
 
ABSTENTIONS:  ______ 

 
2. A true, full and correct copy of the aforesaid resolution adopted at the meeting 

described in the above and foregoing paragraph is attached to and follows this certificate; that 
said resolution has been duly recorded in said City Council's minutes of said meeting; that the 
above and foregoing paragraph is a true, full and correct excerpt from said City Council's 
minutes of said meeting pertaining to the adoption of said resolution; that the persons named in 
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the above and foregoing paragraph are the duly chosen, qualified and acting officers and 
members of said City Council as indicated therein; that each of the officers and members of said 
City Council was duly and sufficiently notified officially and personally, in advance, of the date, 
hour, place and purpose of the aforesaid meeting, and that said resolution would be introduced 
and considered for adoption at said meeting, and each of said officers and members consented, in 
advance, to the holding of said meeting for such purpose; that said meeting was open to the 
public as required by law; and that public notice of the date, hour, place and subject of said 
meeting was given as required by the Texas Open Meetings Act. 

SIGNED AND SEALED the _____ day of November, 2016. 
 

 

 
City Secretary 
City of Tomball, Texas 

 
 
 
 
[SEAL] 
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Regular City Council
Agenda Item Meeting Date: November 21, 2016

Data Sheet
 

Topic:
Adopt, on First and Final Reading, Ordinance No. 2016-29, an Ordinance of the City of Tomball, Texas, an
Ordinance Authorizing the Issuance and Sale of the City of Tomball, Texas, Combination Tax and Revenue
Certificates of Obligation, Series 2016; Levying a Tax and Providing for the Security and Payment Thereof;
and Enacting Other Provisions Relating Thereto

Background:
This item is for the adoption of Ordinance No. 2016-29 which will, once adopted, authorize the issuance and
sale of the City of Tomball, Texas Combination Tax and Revenue Certificates of Obligation, Series 2016 in an
amount not to exceed
$ 20,750,000.
 
These Certificates carry a current credit rating of AA+ by Standard and Poor's which is the same as our last
upgrade and one step from being AAA. Moody's maintained their same rating as before at Aa3. A copy of
those ratings is attached along with a copy of the ordinance.
 
These Certificates will be issued in the amount of $ 18,900,000 for costs associated with the construction and
equipment of streets, sidewalks and traffic signals, including the extension of storm sewer and drainage
improvements, the acquisition of land for the extension of Medical Complex Drive and Persimmon Street; the
construction and equipment of storm sewer and drainage improvements; the acquisition of land for the
extension of Medical Complex Drive and Persimmon Street and related utilities and drainage improvements;
the construction of improvements to the City's water, sewer, and gas utility facilities; and the cost of
professional services incurred in connection with the these projects.

Origination:
Finance

Recommendation:
Adoption of the Ordinance

Party(ies) responsible for placing this item on agenda:
Glenn Windsor, CPA Finance Director

ACTION TAKEN
Approval

Yes No
Readings Passed

 1st  2nd
Other

ATTACHMENTS:
Des cr i pt i on

Ordinance No. 2016-29
Stanard & Poor's Rating
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ORDINANCE NO. 2016-29 

 

 

 

AUTHORIZING THE 
ISSUANCE OF 

 

 

 
CITY OF TOMBALL, TEXAS 

COMBINATION TAX AND REVENUE CERTIFICATES OF OBLIGATION 
SERIES 2016 

 

 

 

 

 

 

 

 

Adopted: November 21, 2016 
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AN ORDINANCE OF THE CITY OF TOMBALL, TEXAS, AUTHORIZING 
THE ISSUANCE AND SALE OF THE CITY OF TOMBALL, TEXAS, 
COMBINATION TAX AND REVENUE CERTIFICATES OF OBLIGATION, 
SERIES 2016; LEVYING A TAX AND PROVIDING FOR THE SECURITY 
AND PAYMENT THEREOF; AND ENACTING OTHER PROVISIONS 
RELATING THERETO 

THE STATE OF TEXAS  § 
COUNTY OF HARRIS  § 
CITY OF TOMBALL   § 
 

WHEREAS, under the provisions of Subchapter C, Chapter 271, Texas Local 
Government Code, as amended (the “Act”), the City of Tomball, Texas (the “City”), is 
authorized to issue certificates of obligation for the purposes specified in this Ordinance and for 
the payment of all or a portion of the contractual obligations for professional services, including 
that of engineers, attorneys, and financial advisors in connection therewith, and to sell the same 
for cash as herein provided; and 

WHEREAS, the City is authorized to provide that such obligations will be payable from 
and secured by the levy of a direct and continuing ad valorem tax, within the limits prescribed by 
law, against all taxable property within the City, in combination with a limited pledge of a 
subordinate lien on the net revenues of the City’s water and sewer system (the “System”) in an 
amount not to exceed $1,000 as authorized by the Act and Chapter 1502, Texas Government 
Code; and 

WHEREAS, the City Council has found and determined that it is necessary and in the 
best interests of the City and its citizens that it issue such certificates of obligation authorized by 
this Ordinance; and 

WHEREAS, pursuant to a resolution previously passed by this governing body, notice of 
sale of certificates of obligation of the City payable as provided in this Ordinance was published 
in a newspaper of general circulation in the City in accordance with the laws of the State of 
Texas, which notice provided that the principal amount of such certificates of obligation would 
be in an amount not to exceed $20,750,000 and the proceeds would be used for the purpose of 
paying contractual obligations to be incurred for the purposes set forth in Section 3.1 hereof; and 

WHEREAS, such notice provided that the City tentatively planned to consider the 
passage of an ordinance authorizing the issuance of the Certificates on November 21, 2016; and 

WHEREAS, no petition of any kind has been filed with the City Secretary, any member 
of the City Council or any other official of the City, protesting the issuance of the Certificates; 
and 

WHEREAS, this City Council is now authorized and empowered to proceed with the 
issuance of the Certificates and to sell the same for cash; and 
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WHEREAS, the meeting at which this Ordinance is considered is open to the public as 
required by law, and public notice of the time, place, and purpose of said meeting was given as 
required by Chapter 551, Texas Government Code, as amended; therefore, 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF TOMBALL, TEXAS: 

ARTICLE I 

 

DEFINITIONS AND OTHER PRELIMINARY MATTERS 

Section 1.1. Definitions. 

Unless otherwise expressly provided or unless the context clearly requires otherwise in 
this Ordinance, the following terms shall have the meanings specified below: 

“Bond Counsel” means Bracewell LLP. 

“Business Day” means a day that is not a Saturday, Sunday, legal holiday or other day on 
which banking institutions in the city where the Designated Payment/Transfer Office is located 
are required or authorized by law or executive order to close. 

“Certificate” or “Certificates” means the City’s certificates of obligation entitled, “City of 
Tomball, Texas, Combination Tax and Revenue Certificates of Obligation, Series 2016” 
authorized to be issued by Section 3.1 of this Ordinance. 

“City” means the City of Tomball, Texas. 

“Closing Date” means the date of the initial delivery of and payment for the Certificates. 

“Code” means the Internal Revenue Code of 1986, as amended, and, with respect to a 
specific section thereof, such reference shall be deemed to include (a) the Regulation 
promulgated under such section, (b) any successor provision of similar import hereafter enacted, 
(c) any corresponding provision of any subsequent Internal Revenue Code and (d) the 
regulations promulgated under the provisions described in (b) and (c). 

“Dated Date” means December 15, 2016. 

“Debt Service Fund” means the debt service fund established by Section 2.2 of this 
Ordinance. 

“Designated Payment/Transfer Office” means (i) with respect to the initial Paying 
Agent/Registrar named in this Ordinance, the Designated Payment/Transfer Office as designated 
in the Paying Agent/Registrar Agreement, or at such other location designated by the Paying 
Agent/Registrar and (ii) with respect to any successor Paying Agent/Registrar, the office of such 
successor designated and located as may be agreed upon by the City and such successor. 

“DTC” means The Depository Trust Company of New York, New York, or any 
successor securities depository. 
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“DTC Participant” means brokers and dealers, banks, trust companies, clearing 
corporations and certain other organizations on whose behalf DTC was created to hold securities 
to facilitate the clearance and settlement of securities transactions among DTC Participants. 

“Fiscal Year” means such fiscal year as shall from time to time be set by the City 
Council. 

“Initial Certificate” means the initial certificate authorized by Section 3.4 of this 
Ordinance. 

“Initial Purchaser” means the initial purchaser of the Certificates identified in Section 7.1 
of this Ordinance. 

“Interest Payment Date” means the date or dates upon which interest on the principal of 
the Certificates is scheduled to be paid until their respective dates of maturity or prior 
redemption, such dates being February 15 and August 15 of each year, commencing on August 
15, 2017. 

“MSRB” means the Municipal Securities Rulemaking Board. 

“Net Revenues” means the revenues to be derived from the System, after the payment of 
all operation and maintenance expenses thereof. 

“Ordinance” as used herein and in the Certificates means this ordinance authorizing the 
Certificates. 

“Owner” means the person who is the registered owner of a Certificate or Certificates, as 
shown in the Register. 

“Paying Agent/Registrar” means initially The Bank of New York Mellon Trust 
Company, N.A., or any successor thereto as provided in this Ordinance. 

“Paying Agent Registrar Agreement” means the Paying Agent/Registrar Agreement 
between the Paying Agent/Registrar and the City relating to the Certificates. 

“Record Date” means the last Business Day of the month next preceding an Interest 
Payment Date. 

“Register” means the bond register specified in Section 3.6(a) of this Ordinance. 

“Regulations” means the applicable, proposed, temporary or final Treasury Regulations 
promulgated under the Code, or, to the extent applicable to the Code, under the Internal Revenue 
Code of 1954, as such regulations may be amended or supplemented from time to time. 

“Representation Letter” means the Blanket Letter of Representations between the City 
and DTC.  

“Rule” means SEC Rule 15c2-12, as amended from time to time. 
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“SEC” means the United States Securities and Exchange Commission. 

“System” as used in this Ordinance means the City’s water and sewer system. 

“Unclaimed Payments” means money deposited with the Paying Agent/Registrar for the 
payment of principal, redemption premium, if any, or interest on the Certificates as the same 
becomes due and payable or money set aside for the payment of Certificates duly called for 
redemption prior to maturity and remaining unclaimed by the Owners of such Certificates for 90  
days after the applicable payment or redemption date. 

Section 1.2. Findings. 

The declarations, determinations, and findings declared, made, and found in the preamble 
to this Ordinance are hereby adopted, restated, and made a part of the operative provisions 
hereof.  

Section 1.3. Table of Contents, Titles, and Headings. 

The table of contents, titles, and headings of the Articles and Sections of this Ordinance 
have been inserted for convenience of reference only and are not to be considered a part hereof 
and shall not in any way modify or restrict any of the terms or provisions hereof and shall never 
be considered or given any effect in construing this Ordinance or any provision hereof or in 
ascertaining intent, if any question of intent should arise. 

Section 1.4. Interpretation. 

(a) Unless the context requires otherwise, words of the masculine gender shall be 
construed to include correlative words of the feminine and neuter genders and vice versa, and 
words of the singular number shall be construed to include correlative words of the plural number 
and vice versa. 

(b) Any action required to be taken on a date which is not a Business Day shall be 
taken on the next succeeding Business Day and have the same effect as if taken on the date so 
required. 

(c) This Ordinance and all the terms and provisions hereof shall be liberally 
construed to effectuate the purposes set forth herein to sustain the validity of this Ordinance. 

(d) Article and section references shall mean references to articles and sections of this 
Ordinance unless otherwise designated. 
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ARTICLE II 

 

TAX LEVY; DEBT SERVICE FUND; PLEDGE OF REVENUES 

Section 2.1. Tax Levy. 

(a) Pursuant to the authority granted by the Texas Constitution and the laws of the 
State of Texas, there shall be levied and there is hereby levied for the current year and for each 
succeeding year thereafter while any of the Certificates or any interest thereon is outstanding and 
unpaid, an ad valorem tax on each one hundred dollars valuation of taxable property within the 
City, at a rate sufficient, within the limit prescribed by law, to pay the debt service requirements 
of the Certificates, being (i) the interest on the Certificates, and (ii) a sinking fund for their 
redemption at maturity or a sinking fund of 2% per annum (whichever amount is greater), when 
due and payable, full allowance being made for delinquencies and costs of collection. 

(b) The ad valorem tax thus levied shall be assessed and collected each year against 
all property appearing on the tax rolls of the City most recently approved in accordance with law 
and the money thus collected shall be deposited as collected to the Debt Service Fund. 

(c) Said ad valorem tax, the collections therefrom, and all amounts on deposit in or 
required hereby to be deposited to the Debt Service Fund are hereby pledged and committed 
irrevocably to the payment of the principal of and interest on the Certificates when and as due 
and payable in accordance with their terms and this Ordinance and associated expenses. 

(d) To pay the debt service coming due on the Bonds prior to receipt of the taxes 
levied to pay such debt service, there is hereby appropriated from current funds on hand, which 
are hereby certified to be on hand and available for such purpose, an amount sufficient to pay 
such debt service, and such amount shall be used for no other purpose. 

Section 2.2. Debt Service Fund. 

(a) The City hereby establishes a special fund or account to be designated the “City 
of Tomball, Texas, Combination Tax and Revenue Certificates of Obligation, Series 2016 Debt 
Service Fund” (the “Debt Service Fund”) with said fund to be maintained at an official 
depository bank of the City separate and apart from all other funds and accounts of the City. 

(b) Money on deposit in or required by this Ordinance to be deposited to the Debt 
Service Fund shall be used solely for the purpose of paying the interest on and principal of the 
Certificates when and as due and payable and associated costs in accordance with their terms and 
this Ordinance. 

Section 2.3. Pledge of Revenues. 

The Net Revenues to be derived from the operation of the System in an amount not to 
exceed $1,000 are hereby pledged to the payment of the principal of and interest on the 
Certificates as the same come due; provided, however, that such pledge is and shall be junior and 
subordinate in all respects to the pledge of the Net Revenues to the payment of all outstanding 
obligations of the City and any obligation of the City, whether authorized heretofore or hereafter, 
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that the City designates as having a pledge senior to the pledge of the Net Revenues to the 
payment of the Certificates.  The City also reserves the right to issue, for any lawful purpose at 
any time, in one or more installments, bonds, certificates of obligation and other obligations of 
any kind payable in whole or in part from the Net Revenues, secured by a pledge of the Net 
Revenues that may be prior and superior in right to, on a parity with, or junior and subordinate to 
the pledge of Net Revenues securing the Certificates. The revenues of the System available after 
the payment of all operation and maintenance expenses of the System, any debt service payable 
from gross revenues or Net Revenues of the System, if any, as well as other payments, costs or 
expenses designated in an ordinance authorizing the issuance of System revenue obligations may 
be used for any lawful purpose of the City. 

ARTICLE III 

 

AUTHORIZATION; GENERAL TERMS AND PROVISIONS 

REGARDING THE CERTIFICATES 

Section 3.1. Authorization. 

The City’s “City of Tomball, Texas Combination Tax and Revenue Certificates of 
Obligation, Series 2016” are hereby authorized to be issued and delivered in accordance with the 
Constitution and laws of the State of Texas, specifically Subchapter C, Chapter 271, Texas Local 
Government Code, as amended. The Certificates shall be issued in the aggregate principal 
amount of [$18,900,000] for costs associated with (i) the construction and equipment of streets, 
sidewalks and traffic signals, including the extension of Medical Complex Drive and Persimmon 
St.; (ii) the construction and equipment of storm sewer and drainage improvements; (iii) the 
acquisition of land for the extension of Medical Complex Drive and Persimmon St. and related 
utilities and drainage improvements; (iv) the construction of improvements to the City’s water, 
sewer, and gas utility facilities; and (v) the cost of professional services incurred in connection 
therewith. 

Section 3.2. Date, Denomination, Maturities, and Interest. 

(a) The Certificates shall be dated the Dated Date. The Certificates shall be in fully 
registered form, without coupons, in the denomination of $5,000 or any integral multiple thereof 
and shall be numbered separately from one upward, except the Initial Certificate, which shall be 
numbered I-1. 

(b) The Certificates shall mature on February 15 in the years and in the principal 
amounts set forth in the following schedule: 

Page 41 of 195
Page 12 of 47Page 12 of 47Page 12 of 47



 

#5341281.3 -7- 

 

Year 
Principal  
Amount 

Interest 
Rate 

 
Year 

Principal  
Amount 

Interest 
Rate 

2018       $_______ _____ %  2028     $_______ _____ % 
2019 _______ _____  2029 _______ _____ 
2020 _______ _____  2030 _______ _____ 
2021 _______ _____  2031 _______ _____ 
2022 _______ _____  2032 _______ _____ 
2023 _______ _____  2033 _______ _____ 
2024 _______ _____  2034 _______ _____ 
2025 _______ _____  2035 _______ _____ 
2026 _______ _____  2036 _______ _____ 
2027 _______ _____  2037 _______ _____ 

       
(c) Interest shall accrue and be paid on each Certificate respectively until the 

principal amount thereof has been paid or provision for such payment has been made, from the 
later of the Closing Date or the most recent Interest Payment Date to which interest has been paid 
or provided for at the rate per annum for each respective maturity specified in the schedule 
contained in subsection (b) above. Such interest shall be payable semiannually on each Interest 
Payment Date, computed on the basis of a 360-day year composed of twelve 30-day months. 

Section 3.3. Medium, Method, and Place of Payment. 

(a) The principal of and interest on the Certificates shall be paid in lawful money of 
the United States of America. 

(b) Interest on the Certificates shall be paid by check dated as of the Interest Payment 
Date, and sent United States mail, first class, postage prepaid, by the Paying Agent/Registrar to 
each Owner, as shown in the Register at the close of business on the Record Date, at the address 
of each such Owner as such appears in the Register or by such other customary banking 
arrangements acceptable to the Paying Agent/Registrar and the person to whom interest is to be 
paid; provided, however, that such person shall bear all risk and expense of such other customary 
banking arrangements. 

(c) The principal of each Certificate shall be paid to the Owner thereof on the 
Maturity Date or upon prior redemption upon presentation and surrender of such Certificate at 
the Designated Payment/Transfer Office of the Paying Agent/Registrar. 

(d) If the date for the payment of the principal of or interest on the Certificates is not 
a Business Day, the date for such payment shall be the next succeeding Business Day, and 
payment on such date shall for all purposes be deemed to have been made on the due date thereof 
as specified in this Section. 

(e) In the event of a nonpayment of interest on a scheduled payment date, and for 30 
days thereafter, a new record date for such interest payment (a “Special Record Date”) will be 
established by the Paying Agent/Registrar, if and when funds for the payment of such interest 
have been received from the City.  Notice of the Special Record Date and of the special payment 
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date of the past due interest (the “Special Payment Date,” which shall be 15 days after the Special 
Record Date) shall be sent at least five Business Days prior to the Special Record Date by United 
States mail, first class, postage prepaid, to the address of each Owner of a Certificate appearing 
on the books of the Paying Agent/Registrar at the close of business on the fifteenth day next 
preceding the date of mailing of such notice. 

(f) Unclaimed Payments shall be segregated in a special account and held in trust, 
uninvested by the Paying Agent/Registrar, for the account of the Owner of the Certificates to 
which the Unclaimed Payments pertain.  Subject to Title 6, Texas Property Code, Unclaimed 
Payments remaining unclaimed by the Owners entitled thereto for three (3) years after the 
applicable payment or redemption date shall be applied to the next payment or payments on the 
Certificates thereafter coming due and, to the extent any such money remains after the retirement 
of all outstanding Certificates, shall be paid to the City to be used for any lawful purpose.  
Thereafter, neither the City, the Paying Agent/Registrar nor any other person shall be liable or 
responsible to any holders of such Certificates for any further payment of such unclaimed 
moneys or on account of any such Certificates, subject to Title 6, Texas Property Code. 

Section 3.4. Execution and Registration of Certificates. 

(a) The Certificates shall be executed on behalf of the City by the Mayor or Mayor 
Pro Tem and the City Secretary, by their manual or facsimile signatures, and the official seal of 
the City shall be impressed or placed in facsimile thereon.  Such facsimile signatures on the 
Certificates shall have the same effect as if each of the Certificates had been signed manually and 
in person by each of said officers, and such facsimile seal on the Certificates shall have the same 
effect as if the official seal of the City had been manually impressed upon each of the 
Certificates. 

(b) In the event that any officer of the City whose manual or facsimile signature 
appears on the Certificates ceases to be such officer before the authentication of such Certificates 
or before the delivery thereof, such manual or facsimile signature nevertheless shall be valid and 
sufficient for all purposes as if such officer had remained in such office. 

(c) Except as provided below, no Certificate shall be valid or obligatory for any 
purpose or be entitled to any security or benefit of this Ordinance unless and until there appears 
thereon the Certificate of Paying Agent/Registrar substantially in the form provided herein, duly 
authenticated by manual execution by an officer or duly authorized signatory of the Paying 
Agent/Registrar.  It shall not be required that the same officer or authorized signatory of the 
Paying Agent/Registrar sign the Certificate of Paying Agent/Registrar on all of the Certificates.  
In lieu of the executed Certificate of Paying Agent/Registrar described above, the Initial 
Certificate delivered at the Closing Date shall have attached thereto the Comptroller’s 
Registration Certificate substantially in the form provided herein, manually executed by the 
Comptroller of Public Accounts of the State of Texas, or by his duly authorized agent, which 
certificate shall be evidence that the Initial Certificate has been duly approved by the Attorney 
General of the State of Texas and that it is a valid and binding obligation of the City, and has 
been registered by the Comptroller of Public Accounts of the State of Texas. 
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(d) On the Closing Date, one initial Certificate (the “Initial Certificate”), representing 
the entire principal amount of the Certificates, payable in stated installments to the Underwriter 
or its designee, executed by manual or facsimile signature of the Mayor and the City Secretary of 
the City, approved by the Attorney General of Texas, and registered and manually signed by the 
Comptroller of Public Accounts of the State of Texas, will be delivered to the Underwriter or its 
designee.  Upon payment for the Initial Certificate, the Paying Agent/Registrar shall cancel such 
Initial Certificate and deliver to DTC on behalf of the Underwriter registered definitive 
Certificates as described in Section 3.9. To the extent the Paying Agent/Registrar is eligible to 
participate in DTC’s FAST System, as evidenced by an agreement between the Paying 
Agent/Registrar and DTC, the Paying Agent/Registrar shall hold the definitive Bonds in 
safekeeping for DTC. 

Section 3.5. Ownership. 

(a) The City, the Paying Agent/Registrar and any other person may treat the Owner 
as the absolute owner of such Certificate for the purpose of making and receiving payment of the 
principal thereof, for the purpose of making and receiving payment of the interest thereon 
(subject to the provisions herein that the interest is to be paid to the person in whose name the 
Certificate is registered on the Record Date or Special Record Date, as applicable), and for all 
other purposes, whether or not such Certificate is overdue, and neither the City nor the Paying 
Agent/Registrar shall be bound by any notice or knowledge to the contrary. 

(b) All payments made to the Owner of a Certificate shall be valid and effectual and 
shall discharge the liability of the City and the Paying Agent/Registrar upon such Certificate to 
the extent of the sums paid. 

Section 3.6. Registration, Transfer, and Exchange. 

(a) So long as any Certificates remain outstanding, the City shall cause the Paying 
Agent/Registrar to keep at its Designated Payment/Transfer Office a register (the “Register”) in 
which, subject to such reasonable regulations as it may prescribe, the Paying Agent/Registrar 
shall provide for the registration and transfer of Certificates in accordance with this Ordinance. 

(b) The ownership of a Certificate may be transferred only upon the presentation and 
surrender of the Certificate to the Paying Agent/Registrar at the Designated Payment/Transfer 
Office with such endorsement or other instrument of transfer and assignment as is acceptable to 
the Paying Agent/Registrar.  No transfer of any Certificate shall be effective until entered in the 
Register. 

(c) The Certificates shall be exchangeable upon the presentation and surrender 
thereof at the Designated Payment/Transfer Office for a Certificate or Certificates of the same 
maturity and interest rate and in any denomination or denominations of any integral multiple of 
$5,000, and in an aggregate principal amount equal to the unpaid principal amount of the 
Certificates presented for exchange.  

(d) The Paying Agent/Registrar is hereby authorized to authenticate and deliver 
Certificates transferred or exchanged in accordance with this Section.  A new Certificate or 
Certificates will be delivered by the Paying Agent/Registrar, in lieu of the Certificate being 
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transferred or exchanged, at the Designated Payment/Transfer Office, or sent by United States 
mail, first class, postage prepaid, to the Owner or his designee.  Each Certificate delivered by the 
Paying Agent/Registrar in accordance with this Section shall constitute an original contractual 
obligation of the City and shall be entitled to the benefits and security of this Ordinance to the 
same extent as the Certificate or Certificates in lieu of which such Certificate is delivered. 

(e) No service charge shall be made to the Owner for the initial registration, 
subsequent transfer, or exchange for a different denomination of any of the Certificates.  The 
Paying Agent/Registrar, however, may require the Owner to pay a sum sufficient to cover any tax 
or other governmental charge that is authorized to be imposed in connection with the registration, 
transfer, or exchange of a Certificate. 

(f) Neither the City nor the Paying Agent/Registrar shall be required to transfer or 
exchange any Certificate called for redemption, in whole or in part, within 45 days prior to the 
date fixed for redemption; provided, however, such limitation shall not be applicable to an 
exchange by the Owner of the uncalled balance of a Certificate. 

Section 3.7. Cancellation. 

All Certificates paid or redeemed before scheduled maturity in accordance with this 
Ordinance, and all Certificates in lieu of which exchange Certificates or replacement Certificates 
are authenticated and delivered in accordance with this Ordinance, shall be cancelled and proper 
records made regarding such payment, redemption, exchange, or replacement.  The Paying 
Agent/Registrar shall dispose of such cancelled Certificates in the manner required by the 
Securities Exchange Act of 1934, as amended. 

Section 3.8. Replacement Certificates. 

(a) Upon the presentation and surrender to the Paying Agent/Registrar of a mutilated 
Certificate, the Paying Agent/Registrar shall authenticate and deliver in exchange therefor a 
replacement Certificate of like tenor and principal amount, bearing a number not 
contemporaneously outstanding.  The City or the Paying Agent/Registrar may require the Owner 
of such Certificate to pay a sum sufficient to cover any tax or other governmental charge that is 
authorized to be imposed in connection therewith and any other expenses connected therewith. 

(b) In the event that any Certificate is lost, apparently destroyed or wrongfully taken, 
the Paying Agent/Registrar, pursuant to the applicable laws of the State of Texas and in the 
absence of notice or knowledge that such Certificate has been acquired by a bona fide purchaser, 
shall authenticate and deliver a replacement Certificate of like tenor and principal amount, 
bearing a number not contemporaneously outstanding, provided that the Owner first complies 
with the following requirements: 

(i) furnishes to the Paying Agent/Registrar satisfactory evidence of his or her 
ownership of and the circumstances of the loss, destruction, or theft of such Certificate; 

(ii) furnishes such security or indemnity as may be required by the Paying 
Agent/Registrar to save it and the City harmless; 
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(iii) pays all expenses and charges in connection therewith, including, but not 
limited to, printing costs, legal fees, fees of the Paying Agent/Registrar, and any tax or 
other governmental charge that is authorized to be imposed; and 

(iv) satisfies any other reasonable requirements imposed by the City and the 
Paying Agent/Registrar. 

(c) If, after the delivery of such replacement Certificate, a bona fide purchaser of the 
original Certificate in lieu of which such replacement Certificate was issued presents for payment 
such original Certificate, the City and the Paying Agent/Registrar shall be entitled to recover such 
replacement Certificate from the person to whom it was delivered or any person taking 
therefrom, except a bona fide purchaser, and shall be entitled to recover upon the security or 
indemnity provided therefor to the extent of any loss, damage, cost, or expense incurred by the 
City or the Paying Agent/Registrar in connection therewith. 

(d) In the event that any such mutilated, lost, apparently destroyed, or wrongfully 
taken Certificate has become or is about to become due and payable, the Paying Agent/Registrar, 
in its discretion, instead of issuing a replacement Certificate, may pay such Certificate when it 
becomes due and payable. 

(e) Each replacement Certificate delivered in accordance with this Section shall 
constitute an original additional contractual obligation of the City and shall be entitled to the 
benefits and security of this Ordinance to the same extent as the Certificate or Certificates in lieu 
of which such replacement Certificate is delivered. 

Section 3.9. Book-Entry-Only System. 

(a) The definitive Certificates shall be initially issued in the form of a separate single 
fully registered Certificate for each maturity.  Upon initial issuance, the ownership of each such 
Certificate shall be registered in the name of Cede & Co., as nominee of DTC, and except as 
provided in Section 3.10 hereof, all of the outstanding Certificates shall be registered in the name 
of Cede & Co., as nominee of DTC. 

(b) With respect to Certificates registered in the name of Cede & Co., as nominee of 
DTC, the City and the Paying Agent/Registrar shall have no responsibility or obligation to any 
DTC Participant or to any person on behalf of whom such a DTC Participant holds an interest in 
the Certificates, except as provided in this Ordinance.  Without limiting the immediately 
preceding sentence, the City and the Paying Agent/Registrar shall have no responsibility or 
obligation with respect to (i) the accuracy of the records of DTC, Cede & Co. or any DTC 
Participant with respect to any ownership interest in the Certificates, (ii) the delivery to any DTC 
Participant or any other person, other than an Owner, as shown on the Register, of any notice 
with respect to the Certificates, including any notice of redemption, or (iii) the payment to any 
DTC Participant or any other person, other than an Owner, as shown in the Register of any 
amount with respect to principal of, premium, if any, or interest on the Certificates.  
Notwithstanding any other provision of this Ordinance to the contrary, the City and the Paying 
Agent/Registrar shall be entitled to treat and consider the person in whose name each Certificate 
is registered in the Register as the absolute Owner of such Certificate for the purpose of payment 
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of principal of, premium, if any, and interest on the Certificates, for the purpose of giving notices 
of redemption and other matters with respect to such Certificate, for the purpose of registering 
transfer with respect to such Certificate, and for all other purposes whatsoever.  The Paying 
Agent/Registrar shall pay all principal of, premium, if any, and interest on the Certificates only to 
or upon the order of the respective Owners, as shown in the Register as provided in this 
Ordinance, or their respective attorneys duly authorized in writing, and all such payments shall 
be valid and effective to fully satisfy and discharge the City’s obligations with respect to payment 
of principal of, premium, if any, and interest on the Certificates to the extent of the sum or sums 
so paid.  No person other than an Owner, as shown in the Register, shall receive a certificate 
evidencing the obligation of the City to make payments of amounts due pursuant to this 
Ordinance.  Upon delivery by DTC to the Paying Agent/Registrar of written notice to the effect 
that DTC has determined to substitute a new nominee in place of Cede & Co., and subject to the 
provisions in this Ordinance with respect to interest checks or drafts being mailed to the 
registered Owner at the close of business on the Record Date, the word “Cede & Co.” in this 
Ordinance shall refer to such new nominee of DTC. 

(c) The Representation Letter previously executed and delivered by the City, and 
applicable to the City’s obligations delivered in book entry only form to DTC as securities 
depository, is hereby ratified and approved for the Certificates. 

Section 3.10. Successor Securities Depository; Transfer Outside Book-Entry-Only 
System. 

In the event that the City determines that it is in the best interest of the City and the 
beneficial owners of the Certificates that they be able to obtain certificated Certificates, or in the 
event DTC discontinues the services described herein, the City shall (i) appoint a successor 
securities depository, qualified to act as such under Section 17(a) of the Securities and Exchange 
Act of 1934, as amended, notify DTC and DTC Participants of the appointment of such 
successor securities depository and transfer one or more separate Certificates to such successor 
securities depository; or (ii) notify DTC and DTC Participants of the availability through DTC of 
certificated Certificates and cause the Paying Agent/Registrar to transfer one or more separate 
registered Certificates to DTC Participants having Certificates credited to their DTC accounts.  
In such event, the Certificates shall no longer be restricted to being registered in the Register in 
the name of Cede & Co., as nominee of DTC, but may be registered in the name of the successor 
securities depository, or its nominee, or in whatever name or names Owners transferring or 
exchanging Certificates shall designate, in accordance with the provisions of this Ordinance. 

Section 3.11. Payments and Notices to Cede & Co. 

Notwithstanding any other provision of this Ordinance to the contrary, so long as the 
Certificates are registered in the name of Cede & Co., as nominee of DTC, all payments with 
respect to principal of, premium, if any, and interest on such Certificates, and all notices with 
respect to such Certificates shall be made and given, respectively, in the manner provided in the 
Representation Letter of the City to DTC. 
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ARTICLE IV 

 

REDEMPTION OF CERTIFICATES BEFORE MATURITY 

Section 4.1. Limitation on Redemption. 

The Certificates shall be subject to redemption before scheduled maturity only as 
provided in this Article IV. 

Section 4.2. Optional Redemption. 

(a) The City has reserved the right to redeem at its option the Certificates maturing on 
and after February 15, 2027, in whole or from time to time in part before their respective 
scheduled maturity dates, on February 15, 2026, or on any date thereafter, at a redemption price 
equal to the principal amount thereof plus accrued interest to the date of redemption. 

(b) The City, at least 45 days before the redemption date, unless a shorter period shall 
be satisfactory to the Paying Agent/Registrar, shall notify the Paying Agent/Registrar of such 
redemption and of the principal amount of Certificates to be redeemed. 

Section 4.3. [Mandatory Sinking Fund Redemption. 

(a) The Certificates designated as “Term Certificates” in the form of Certificate 
contained in Section 6.2(a) (“Term Certificates”), are subject to scheduled mandatory redemption 
and will be redeemed by the City, in part at a price equal to the principal amount thereof, without 
premium, plus accrued interest to the redemption date, out of moneys available for such purpose 
in the Debt Service Fund, on the dates and in the respective principal amounts as set forth in the 
form of Certificate contained in Section 6.2(a). 

(b) Prior to each scheduled mandatory redemption date, the Paying Agent/Registrar 
shall select for redemption by lot, or by any other customary method that results in a random 
selection, a principal amount of Term Certificates equal to the aggregate principal amount of 
such Term Certificates to be redeemed, shall call such Term Certificates for redemption on such 
scheduled mandatory redemption date, and shall give notice of such redemption, as provided in 
Section 4.5. 

(c) The principal amount of the Term Certificates required to be redeemed on any 
redemption date pursuant to subparagraph (a) of this Section 4.3 shall be reduced, at the option of 
the City, by the principal amount of any Term Certificates which, at least 45 days prior to the 
mandatory sinking fund redemption date (i) shall have been acquired by the City at a price not 
exceeding the principal amount of such Term Certificates plus accrued interest to the date of 
purchase thereof, and delivered to the Paying Agent/Registrar for cancellation, or (ii) shall have 
been redeemed pursuant to the optional redemption provisions hereof and not previously credited 
to a mandatory sinking fund redemption.] 
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Section 4.4. Partial Redemption. 

(a) If less than all of the Certificates are to be redeemed pursuant to Section 4.2 
hereof, the City shall determine the maturity or maturities (or mandatory sinking fund payment 
with respect to Term Certificates) and the principal amount thereof to be redeemed and shall 
direct the Paying Agent/Registrar to call by lot, or other customary method that results in random 
selection, the Certificates, or portions thereof, within such maturity or maturities and in such 
principal amounts for redemption. 

(b) A portion of a single Certificate of a denomination greater than $5,000 may be 
redeemed, but only in a principal amount equal to $5,000 or any integral multiple thereof.  If 
such a Certificate is to be partially redeemed, the Paying Agent/Registrar shall treat each $5,000 
portion of the Certificate as though it were a single Certificate for purposes of selection for 
redemption. 

(c) Upon surrender of any Certificate for redemption in part, the Paying 
Agent/Registrar, in accordance with Section 3.6 of this Ordinance, shall authenticate and deliver 
an exchange Certificate or Certificates in an aggregate principal amount equal to the unredeemed 
portion of the Certificate so surrendered, such exchange being without charge. 

(d) The Paying Agent/Registrar shall promptly notify the City in writing of the 
principal amount to be redeemed of any Certificate as to which only a portion thereof is to be 
redeemed. 

Section 4.5. Notice of Redemption to Owners. 

(a) The Paying Agent/Registrar shall give notice of any redemption of Certificates by 
sending notice by first class United States mail, postage prepaid, not less than 30 days before the 
date fixed for redemption, to the Owner of each Certificate (or part thereof) to be redeemed, at 
the address shown on the Register at the close of business on the Business Day next preceding 
the date of mailing such notice. 

(b) The notice shall state the redemption date, the redemption price, the place at 
which the Certificates are to be surrendered for payment, and, if less than all the Certificates 
outstanding are to be redeemed and subject to Section 4.3 hereof, an identification of the 
Certificates or portions thereof to be redeemed. 

(c) The City reserves the right to give notice of its election or direction to redeem 
Certificates under Section 4.2 conditioned upon the occurrence of subsequent events.  Such 
notice may state (i) that the redemption is conditioned upon the deposit of moneys and/or 
authorized securities, in an amount equal to the amount necessary to effect the redemption, with 
the Paying Agent/Registrar, or such other entity as may be authorized by law, no later than the 
redemption date or (ii) that the City retains the right to rescind such notice at any time prior to the 
scheduled redemption date if the City delivers a certificate of the City to the Paying 
Agent/Registrar instructing the Paying Agent/Registrar to rescind the redemption notice, and 
such notice and redemption shall be of no effect if such moneys and/or authorized securities are 
not so deposited or if the notice is rescinded.  The Paying Agent/Registrar shall give prompt 
notice of any such rescission of a conditional notice of redemption to the affected Owners.  Any 
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Certificates subject to conditional redemption where redemption has been rescinded shall remain 
Outstanding. 

(d) Any notice given as provided in this Section shall be conclusively presumed to 
have been duly given, whether or not the Owner receives such notice. 

Section 4.6. Payment Upon Redemption. 

(a) Before or on each redemption date, the City shall deposit with the Paying 
Agent/Registrar money sufficient to pay all amounts due on the redemption date and the Paying 
Agent/ Registrar shall make provision for the payment of the Certificates to be redeemed on such 
date by setting aside and holding in trust such amounts as are received by the Paying 
Agent/Registrar from the City and shall use such funds solely for the purpose of paying the 
principal of, redemption premium, if any, and accrued interest on the Certificates being 
redeemed. 

(b) Upon presentation and surrender of any Certificate called for redemption at the 
Designated Payment/Transfer Office of the Paying Agent/Registrar on or after the date fixed for 
redemption, the Paying Agent/Registrar shall pay the principal of, redemption premium, if any, 
and accrued interest on such Certificate to the date of redemption from the money set aside for 
such purpose. 

Section 4.7. Effect of Redemption. 

(a) When Certificates have been called for redemption in whole or in part and due 
provision has been made to redeem same as herein provided, the Certificates or portions thereof 
so redeemed shall no longer be regarded as outstanding except for the purpose of receiving 
payment solely from the funds so provided for redemption, and the rights of the Owners to 
collect interest which would otherwise accrue after the redemption date on any Certificate or 
portion thereof called for redemption shall terminate on the date fixed for redemption.  If the City 
shall fail to make provision for payment of all sums due on a redemption date, then any 
Certificate or portion thereof called for redemption shall continue to bear interest at the rate 
stated on the Certificate until due provision is made for the payment of same. 

(b) If the City shall fail to make provision for payment of all sums due on a 
redemption date, then any Certificate or portion thereof called for redemption shall continue to 
bear interest at the rate stated on the Certificate until due provision is made for the payment of 
same by the City. 

Section 4.8. Lapse of Payment.   

Money set aside for the redemption of the Certificates and remaining unclaimed by the 
Owners thereof shall be subject to the provisions of Section 3.3(f) hereof. 
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ARTICLE V 

 

PAYING AGENT/REGISTRAR 

Section 5.1. Appointment of Initial Paying Agent/Registrar. 

(a) The City hereby appoints The Bank of New York Mellon Trust Company, N,A., 
Dallas, Texas, as its initial registrar and transfer agent (the “Paying Agent/Registrar”) to keep 
such books or records and make such transfers and registrations under such reasonable 
regulations as the City and the Paying Agent/Registrar may prescribe; and the Paying 
Agent/Registrar shall make such transfer and registrations as herein provided.  It shall be the duty 
of the Paying Agent/Registrar to obtain from the Owners and record in the Register the address 
of such Owner of each Certificate to which payments with respect to the Certificates shall be 
mailed, as provided herein.  The City or its designee shall have the right to inspect the Register 
during regular business hours of the Paying Agent/Registrar, but otherwise the Paying 
Agent/Registrar shall keep the Registration Books confidential and, unless otherwise required by 
law, shall not permit their inspection by any other entity. 

(b) The City hereby further appoints the Paying Agent/Registrar to act as the paying 
agent for paying the principal of and interest on the Certificates.  The Paying Agent/Registrar 
shall keep proper records of all payments made by the City and the Paying Agent/Registrar with 
respect to the Certificates, and of all conversions, exchanges and replacements of such 
Certificates, as provided in the Ordinance. 

(c) The form of Paying Agent/Registrar Agreement is hereby approved.  The City 
hereby approves and the Mayor or Mayor Pro Tem and the City Secretary are hereby authorized 
to execute and deliver a Paying Agent/Registrar Agreement, specifying the duties and 
responsibilities of the City and the Paying Agent/Registrar.   

Section 5.2. Qualifications.   

Each Paying Agent/Registrar shall be a commercial bank or trust company organized 
under the laws of the State, or any other entity duly qualified and legally authorized to serve as 
and perform the duties and services of paying agent and registrar for the Certificates. 

Section 5.3. Maintaining Paying Agent/Registrar.   

(a) At all times while any Certificates are outstanding, the City will maintain a 
Paying Agent/Registrar that is qualified under Section 5.2 of this Ordinance. 

(b) If the Paying Agent/Registrar resigns or otherwise ceases to serve as such, the 
City will promptly appoint a replacement, provided no such resignation shall be effective until a 
successor Paying Agent/Registrar has accepted the duties of Paying Agent/Registrar for the 
Certificates. 
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Section 5.4. Termination.   

The City reserves the right to terminate the appointment of any Paying Agent/Registrar 
by delivering to the entity whose appointment is to be terminated (i) 45 days written notice of the 
termination of the appointment and of the Paying Agent/Registrar Agreement, stating the 
effective date of such termination, and (ii) appointing a successor Paying Agent/Registrar; 
provided, that, no such termination shall be effective until a successor Paying Agent/Registrar 
has assumed the duties of Paying Agent/Registrar for the Certificates. 

Section 5.5. Notice of Change to Owners.   

Promptly upon each change in the entity serving as Paying Agent/Registrar, the City will 
cause notice of the change to be sent to each Owner by United States mail, first class, postage 
prepaid, at the address in the Register, stating the effective date of the change and the name and 
mailing address of the replacement Paying Agent/Registrar. 

Section 5.6. Agreement to Perform Duties and Functions.   

By accepting the appointment as Paying Agent/Registrar, the Paying Agent/Registrar is 
deemed to have agreed to the provisions of this Ordinance and that it will perform the duties and 
functions of Paying Agent/Registrar prescribed hereby and under the Paying Agent/Registrar 
Agreement. 

Section 5.7. Delivery of Records to Successor.   

If a Paying Agent/Registrar is replaced, such Paying Agent/Registrar, promptly upon the 
appointment of the successor, will deliver the Register (or a copy thereof) and all other pertinent 
books and records relating to the Certificates to the successor Paying Agent/Registrar. 

ARTICLE VI 

 

FORM OF THE CERTIFICATES 

Section 6.1. Form Generally. 

(a) The Certificates, including the Registration Certificate of the Comptroller of 
Public Accounts of the State of Texas, the Certificate of the Paying Agent/Registrar and the 
Assignment to appear on each of the Certificates, (i) shall be substantially in the form set forth in 
this Article, with such appropriate insertions, omissions, substitutions, and other variations as are 
permitted or required by this Ordinance, and (ii) may have such letters, numbers, or other marks 
of identification (including identifying numbers and letters of the Committee on Uniform 
Securities Identification Procedures of the American Bankers Association) and such legends and 
endorsements (including any reproduction of an opinion of counsel) thereon as, consistently 
herewith, may be determined by the City or by the officers executing such Certificates, as 
evidenced by their execution thereof. 

(b) Any portion of the text of any Certificates may be set forth on the reverse side 
thereof, with an appropriate reference thereto on the face of the Certificates.  
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(c) The definitive Certificates, if any, shall be typewritten, photocopied, printed, 
lithographed, or engraved, and may be produced by any combination of these methods or 
produced in any other similar manner, all as determined by the officers executing such 
Certificates, as evidenced by their execution thereof. 

(d) The Initial Certificate submitted to the Attorney General of the State of Texas 
may be typewritten and photocopied or otherwise reproduced.  

Section 6.2. Form of the Certificates. 

The form of the Certificates, including the form of the Registration Certificate of the 
Comptroller of Public Accounts of the State of Texas, the form of Certificate of the Paying 
Agent/Registrar and the form of Assignment appearing on the Certificates, shall be substantially 
as follows: 

(a) Form of Certificate. 

REGISTERED 
NO. _____ 

REGISTERED 
$_________ 

 
UNITED STATES OF AMERICA 

STATE OF TEXAS 
COUNTY OF HARRIS 

 
CITY OF TOMBALL, TEXAS 

TAX AND REVENUE CERTIFICATE OF OBLIGATION 
SERIES 2016 

INTEREST RATE: MATURITY DATE: DATED DATE: CUSIP NUMBER: 

__________% February 15, 20__ December 15, 2016 ______ ___ 
 
The City of Tomball (the “City”), in the County of Harris, State of Texas, for value 

received, hereby promises to pay to 

________________________________ 

or registered assigns, on the maturity date specified above, the sum of 

________________________ DOLLARS 

and to pay interest on such principal amount from the later of the Dated Date specified above or 
the most recent interest payment date to which interest has been paid or provided for until 
payment of such principal amount has been paid or provided for, at the per annum rate of interest 
specified above, computed on the basis of a 360-day year of twelve 30-day months, such interest 
to be paid semiannually on February 15 and August 15 of each year, commencing on February 
15, 2017. 
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The principal of this Certificate shall be payable without exchange or collection charges 
in lawful money of the United States of America upon presentation and surrender of this 
Certificate at the corporate trust office of The Bank of New York Mellon Trust Company, N.A., 
Dallas, Texas, or such other location designated by the Paying Agent/Registrar (the “Designated 
Payment/Transfer Office”), of the Paying Agent/ Registrar or, with respect to a successor Paying 
Agent/Registrar, at the Designated Payment/Transfer Office of such successor.  Interest on this 
Certificate is payable by check dated as of the interest payment date, and will be mailed by the 
Paying Agent/Registrar to the registered owner at the address shown on the registration books 
kept by the Paying Agent/Registrar or by such other customary banking arrangement acceptable 
to the Paying Agent/Registrar and the registered owner; provided, however, such registered 
owner shall bear all risk and expenses of such customary banking arrangement.  For the purpose 
of the payment of interest on this Certificate, the registered owner shall be the person in whose 
name this Certificate is registered at the close of business on the “Record Date,” which shall be 
the fifteenth day of the month next preceding such interest payment date.  In the event of a 
nonpayment of interest on a scheduled payment date, and for thirty days thereafter, a new record 
date for such interest payment (a “Special Record Date”) will be established by the Paying 
Agent/Registrar, if and when funds for the payment of such interest have been received from the 
City.  Notice of the Special Record Date and of the special payment date of the past due interest 
(the “Special Payment Date,” which date shall be fifteen days after the Special Record Date) 
shall be sent at least five business days prior to the Special Record Date by United States mail, 
first class, postage prepaid, to the address of each owner of a Certificate appearing on the books 
of the Paying Agent/Registrar at the close of business on the last day next preceding the date of 
mailing of such notice. 

If the date for the payment of the principal of or interest on this Certificate is not a 
Business Day, the date for such payment shall be the next succeeding day which is not a 
Saturday, Sunday or legal holiday, or day on which banking institutions in the State of Texas or 
the city in which the Designated Payment/Transfer Office of the Paying Agent/Registrar is 
located are generally authorized or obligated by law or executive order to close (a “Business 
Day”), and payment on such date shall for all purposes be deemed to have been made on the 
original date payment was due. 

This Certificate is one of a series of fully registered certificates specified in the title 
hereof issued in the aggregate principal amount of [$18,900,000], (herein referred to as the 
“Certificates”), issued pursuant to a certain ordinance of the City (the “Ordinance”) for the costs 
associated with (i) the construction and equipment of streets, sidewalks and traffic signals, 
including the extension of Medical Complex Drive and Persimmon St.; (ii) the construction and 
equipment of storm sewer and drainage improvements; (iii) the acquisition of land for the 
extension of Medical Complex Drive and Persimmon St. and related utilities and drainage 
improvements; (iv) the construction of improvements to the City’s water, sewer, and gas utility 
facilities; and (v) the cost of professional services incurred in connection therewith. 

The City has reserved the right to redeem the Certificates maturing on and after February 
15, 2027, in whole or from time to time in part before their respective scheduled maturity dates, 
on February 15, 2026, or on any date thereafter, at a redemption price equal to the principal 
amount thereof plus accrued interest to the date of redemption.  If less than all of the Certificates 
are to be redeemed, the City shall determine the maturity or maturities and the amounts thereof 
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to be redeemed and shall direct the Paying Agent/Registrar to call by lot the Certificates, or 
portions thereof, within such maturity and in such principal amounts, for redemption. 

[Certificates maturing on February 15, 20 (the “Term Certificates”) are subject to 
mandatory sinking fund redemption prior to their scheduled maturity, and will be redeemed by 
the City, in part at a redemption price equal to the principal amount thereof, without premium, 
plus interest accrued to the redemption date, on the dates and in the principal amounts shown in 
the following schedule: 

$       Term Certificates Maturing February 1, 20__ 

Mandatory Redemption Date Principal Amount 

February 15, 20__ $_______ 
February 15, 20__ (Maturity) $_______ 

  
The Paying Agent/Registrar will select by lot or by any other customary method that 

results in a random selection the specific Term Certificates (or with respect to Term Certificates 
having a denomination in excess of $5,000, each $5,000 portion thereof) to be redeemed by 
mandatory redemption.  The principal amount of Term Certificates required to be redeemed on 
any redemption date pursuant to the foregoing mandatory sinking fund redemption provisions 
hereof shall be reduced, at the option of the City, by the principal amount of any Term 
Certificates which, at least 45 days prior to the mandatory sinking fund redemption date (i) shall 
have been acquired by the City at a price not exceeding the principal amount of such Term 
Certificates plus accrued interest to the date of purchase thereof, and delivered to the Paying 
Agent/Registrar for cancellation, or (ii) shall have been redeemed pursuant to the optional 
redemption provisions hereof and not previously credited to a mandatory sinking fund 
redemption.] 

Not less than 30 days prior to a redemption date for the Certificates, the City shall cause a 
notice of redemption to be sent by United States mail, first class, postage prepaid, to the Owners 
of the Certificates to be redeemed at the address of the Owner appearing on the registration 
books of the Paying Agent/Registrar at the close of business on the business day next preceding 
the date of mailing such notice. 

The City reserves the right to give notice of its election or direction to redeem 
Certificates pursuant to an optional redemption conditioned upon the occurrence of subsequent 
events.  Such notice may state (i) that the redemption is conditioned upon the deposit of moneys 
and/or authorized securities, in an amount equal to the amount necessary to effect the 
redemption, with the Paying Agent/Registrar, or such other entity as may be authorized by law, 
no later than the redemption date, or (ii) that the City retains the right to rescind such notice at 
any time on or prior to the scheduled redemption date if the City delivers a certificate of the City 
to the Paying Agent/Registrar instructing the Paying Agent/Registrar to rescind the redemption 
notice and such notice and redemption shall be of no effect if such moneys and/or authorized 
securities are not so deposited or if the notice is rescinded.  The Paying Agent/Registrar shall 
give prompt notice of any such rescission of a conditional notice of redemption to the affected 
Owners.  Any Certificates subject to conditional redemption and such redemption has been 
rescinded shall remain Outstanding and the rescission of such redemption shall not constitute an 
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event of default.  Further, in the case of a conditional redemption, the failure of the City to make 
moneys and or authorized securities available in part or in whole on or before the redemption 
date shall not constitute an event of default. 

Any notice so mailed shall be conclusively presumed to have been duly given, whether or 
not the registered owner receives such notice.  Notice having been so given and subject, in the 
case of an optional redemption, to any rights or conditions reserved by the City in the notice, the 
Certificates called for redemption shall become due and payable on the specified redemption 
date, and notwithstanding that any Certificate or portion thereof has not been surrendered for 
payment, interest on such Certificates or portions thereof shall cease to accrue. 

As provided in the Ordinance, and subject to certain limitations therein set forth, this 
Certificate is transferable upon surrender of this Certificate for transfer at the designated office of 
the Paying Agent/Registrar with such endorsement or other evidence of transfer as is acceptable 
to the Paying Agent/Registrar; thereupon, one or more new fully registered Certificates of the 
same stated maturity, of authorized denominations, bearing the same rate of interest, and for the 
same aggregate principal amount will be issued to the designated transferee or transferees. 

The City, the Paying Agent/Registrar, and any other person may treat the person in whose 
name this Certificate is registered as the owner hereof for the purpose of receiving payment as 
herein provided (except interest shall be paid to the person in whose name this Certificate is 
registered on the Record Date) and for all other purposes, whether or not this Certificate be 
overdue, and neither the City nor the Paying Agent/Registrar shall be affected by notice to the 
contrary.  

IT IS HEREBY certified, recited and covenanted that this Certificate has been duly and 
validly issued and delivered; that all acts, conditions and things required or proper to be 
performed, to exist and to be done precedent to or in the issuance and delivery of this Certificate 
have been performed, exist and have been done in accordance with law; and that annual 
ad valorem taxes, within the limits prescribed by law, sufficient to provide for the payment of the 
interest on and principal of this Certificate, as such interest comes due and such principal 
matures, have been levied and ordered to be levied against all taxable property in the City. 

IT IS FURTHER certified, recited and represented that the revenues to be derived from 
the operation of the City’s water and sewer system, after the payment of all operation and 
maintenance expenses thereof (the “Net Revenues”), are pledged to the payment of the principal 
of and interest on the Certificates in an amount not to exceed $1,000; provided, however, that 
such pledge is junior and subordinate in all respects to the pledge of the Net Revenues to the 
payment of all outstanding obligations of the City and any obligation of the City, whether 
authorized heretofore or hereafter, which the City designates as having a pledge senior to the 
pledge of the Net Revenues to the payment of the Certificates.  The City also reserves the right to 
issue, for any lawful purpose at any time, in one or more installments, bonds, certificates of 
obligation and other obligations of any kind payable in whole or in part from the Net Revenues, 
secured by a pledge of the Net Revenues that may be prior and superior in right to, on a parity 
with, or junior and subordinate to the pledge of the Net Revenues securing the Certificates. 
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IN WITNESS WHEREOF, the City has caused this Certificate to be executed by the 
manual or facsimile signature of the Mayor of the City and countersigned by the manual or 
facsimile signature of the City Secretary, and the official seal of the City has been duly 
impressed or placed in facsimile on this Certificate.  

  
City Secretary 
City of Tomball, Texas 

   
Mayor  
City of Tomball, Texas 

 
[SEAL] 
 

(b) Form of Comptroller’s Registration Certificate.   

REGISTRATION CERTIFICATE OF 
COMPTROLLER OF PUBLIC ACCOUNTS 

OFFICE OF THE COMPTROLLER  § 
OF PUBLIC ACCOUNTS   § REGISTER NO. ___________________ 
THE STATE OF TEXAS   § 
 

I HEREBY CERTIFY THAT there is on file and of record in my office a certificate to 
the effect that the Attorney General of the State of Texas has approved this Certificate, and that 
this Certificate has been registered this day by me. 

WITNESS MY SIGNATURE AND SEAL OF OFFICE this ____________________. 

 
 ____________________________________ 
[SEAL] Comptroller of Public Accounts 
 of the State of Texas 
 

(c) Form of Certificate of Paying Agent/Registrar. 

The following Certificate of Paying Agent/Registrar may be deleted from the Initial 
Certificate if the Comptroller’s Registration Certificate appears thereon. 

CERTIFICATE OF PAYING AGENT/REGISTRAR 

The records of the Paying Agent/Registrar show that the Initial Certificate of this series 
of certificates of obligation was approved by the Attorney General of the State of Texas and 
registered by the Comptroller of Public Accounts of the State of Texas, and that this is one of the 
Certificates referred to in the within-mentioned Ordinance. 
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THE BANK OF NEW YORK MELLON  
TRUST COMPANY, N.A., 

  as Paying Agent/Registrar 
 
 
Dated: _______________________ By:  ________________________________ 
  Authorized Signatory 
 

(d) Form of Assignment. 

ASSIGNMENT 

FOR VALUE RECEIVED, the undersigned hereby sells, assigns, and transfers unto (print or 
typewrite name, address and Zip Code of transferee):  __________________________________ 

______________________________________________________________________________ 

______________________________________________________________________________ 

(Social Security or other identifying number: ____________________) the within Certificate 
and all rights hereunder and hereby irrevocably constitutes and appoints 
____________________ attorney to transfer the within Certificate on the books kept for 
registration hereof, with full power of substitution in the premises. 

  

Dated: ____________________________ 

Signature Guaranteed By: 

___________________________________ 

___________________________________ 
Authorized Signatory 

NOTICE: The signature on this Assignment 
must correspond with the name of the 
registered owner as it appears on the face of 
the within Certificate in every particular and 
must be guaranteed in a manner acceptable to 
the Paying Agent/Registrar. 

 

(e) The Initial Certificate shall be in the form set forth in paragraphs (a), (b) and (d) 
of this Section, except for the following alterations: 

(i) immediately under the name of the Certificate the headings “INTEREST 
RATE” and “MATURITY DATE” shall both be completed with the expression “As 
Shown Below”; and 

(ii) in the first paragraph of the Certificate, the words “on the maturity date 
specified above, the sum of ______________ DOLLARS” shall be deleted and the 
following will be inserted: “on February 15 in each of the years, in the principal 
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installments and bearing interest at the per annum rates set forth in the following 
schedule:” 

(Information to be inserted from schedule in Section 3.2 of the Ordinance) 

(iii) the Initial Certificate shall be numbered I-1. 

Section 6.3. CUSIP Registration. 

The City may secure identification numbers through the CUSIP Service Bureau Division 
of Standard & Poor’s Corporation, New York, New York, and may the printing of such numbers 
on the face of the Certificates.  It is expressly provided, however, that the presence or absence of 
CUSIP numbers on the Certificates or any errors or omissions in the printing of such number 
shall be of no significance or effect in regard to the legality thereof and neither the City nor bond 
counsel to the City are to be held responsible for CUSIP numbers incorrectly printed on the 
Certificates. 

Section 6.4. Bond Insurance. 

If bond insurance is obtained by the Initial Purchaser (hereinafter defined), the 
certificates may bear an appropriate legend as provided by the insurer. 

Section 6.5. Legal Opinion. 

The approving legal opinion of Bond Counsel may be attached to or printed on the 
reverse side of each Certificate over the certification of the City Secretary of the City, which may 
be executed in facsimile. 

ARTICLE VII 

 

SALE AND DELIVERY OF CERTIFICATES; DEPOSIT OF PROCEEDS; OFFICIAL 

STATEMENT 

Section 7.1. Sale of Certificates. 

The sale and delivery of the Certificates, having been duly advertised and offered for sale 
at competitive bid, are hereby sold and awarded to ________________________ (the “Initial 
Purchaser”) for a purchase price equal to the principal amount thereof plus a cash premium of 
$__________, being the bid which produced the lowest true interest cost, subject to the 
approving opinion as to the legality of the Certificates of the Attorney General of Texas and the 
opinion of Bond Counsel.  The Initial Certificate shall be registered in the name of the Initial 
Purchaser or its designee.  The Mayor and all other officers, agents and representatives of the 
City are hereby authorized to do any and all things necessary or desirable to satisfy the 
conditions to and to provide for the issuance and delivery of the Certificates. 
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Section 7.2. Deposit of Proceeds. 

Proceeds from the sale of the Certificates shall, promptly upon receipt by the City, be 
applied as follows:  

(a) The amount of $__________, consisting of $__________ principal amount of the 
Certificate proceeds, plus $__________ premium received from the sale of the Certificates, shall 
be used for the purposes set forth in Section 3.1 hereof. 

(b) Premium from the sale of the Certificates in the amount of $__________ shall be 
used to pay the costs of issuance. 

(c) Any amounts remaining after accomplishing such purposes and paying costs of 
issuance shall be applied for the purposes described in subsection (a) and once such purposes are 
accomplished, any remaining funds shall be deposited to the Debt Service Fund. 

Section 7.3. Control and Delivery of Certificates. 

(a) The Mayor of the City is hereby authorized to have control of the Initial 
Certificate and all necessary records and proceedings pertaining thereto pending investigation, 
examination, and approval of the Attorney General of the State of Texas, registration by the 
Comptroller of Public Accounts of the State of Texas and registration with, and initial exchange 
or transfer by, the Paying Agent/Registrar. 

(b) After registration by the Comptroller of Public Accounts, delivery of the 
Certificates shall be made to the Underwriter under and subject to the general supervision and 
direction of the Mayor, against receipt by the City of all amounts due to the City under the terms 
of sale. 

(c) All officers of the City are authorized to execute such documents, certificates and 
receipts and to make such elections with respect to the tax-exempt status of the Certificates, as 
they may deem necessary to consummate the delivery of the Certificates. 

Section 7.4. Official Statement. 

The form and substance of the Preliminary Official Statement, and any addenda, 
supplement or amendment thereto, is hereby ratified and approved, and has been deemed final as 
of its date within the meaning and for the purposes of paragraph (b)(1) of the Rule.  The City 
hereby authorizes and approves the preparation of a final Official Statement to add the terms of 
the Initial Purchaser’s bid and other relevant information.  The use of such final Official 
Statement in the reoffering of the Certificates by the Initial Purchaser is hereby approved and 
authorized.  The proper officials of the City are hereby authorized to execute and deliver a 
certificate pertaining to such Official Statement as prescribed therein, dated as of the date of 
payment for and delivery of the Certificates. 
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ARTICLE VIII 

PARTICULAR REPRESENTATIONS AND COVENANTS 

Section 8.1. Payment of the Certificates. 

On or before each Interest Payment Date while any of the Certificates are outstanding and 
unpaid, there shall be made available to the Paying Agent/Registrar, out of the Debt Service 
Fund, money sufficient to pay such interest on and principal of, redemption premium, if any, and 
interest on the Certificates as will accrue or mature on the applicable Interest Payment Date or 
date of prior redemption. 

Section 8.2. Other Representations and Covenants. 

(a) The City will faithfully perform, at all times, any and all covenants, undertakings, 
stipulations, and provisions contained in this Ordinance and in each Certificate; the City will 
promptly pay or cause to be paid the principal of, redemption premium, if any, and interest on 
each Certificate on the dates and at the places and manner prescribed in such Certificate; and the 
City will, at the times and in the manner prescribed by this Ordinance, deposit or cause to be 
deposited the amounts of money specified by this Ordinance. 

(b) The City is duly authorized under the laws of the State of Texas to issue the 
Certificates; all action on its part for the creation and issuance of the Certificates has been duly 
and effectively taken; and the Certificates in the hands of the Owners thereof are and will be 
valid and enforceable obligations of the City in accordance with their terms. 

Section 8.3. Provisions Concerning Federal Income Tax Exclusion. 

(a) General.  The City intends that the interest on the Certificates be excludable from 
gross income for purposes of federal income taxation pursuant to sections 103 and 141 through 
150 of the Code.  The City covenants and agrees not to take any action, or knowingly omit to 
take any action within its control, that if taken or omitted, respectively, would (i) cause the 
interest on the Certificates to be includable in the gross income, as defined in section 61 of the 
Code, of the holders thereof for purposes of federal income taxation or (ii) result in the violation 
of or failure to satisfy any applicable provision of Section 103 and 141 through 150 of the Code.  
In particular, the City covenants and agrees to comply with each requirement of this Section 8.4; 
provided, however, that the City will not be required to comply with any particular requirement 
of this Section 8.4 if the City has received an opinion of nationally recognized bond counsel 
(“Counsel’s Opinion”) that (i) such noncompliance will not adversely affect the exclusion from 
gross income for federal income tax purposes of interest on the Certificates or (ii) compliance 
with some other requirement will satisfy the applicable requirements of the Code, in which case 
compliance with such other requirement specified in such Counsel’s Opinion will constitute 
compliance with the corresponding requirement specified in this Section 8.4. 

(b) No Private Use or Payment and No Private Loan Financing.  The City will certify, 
through an authorized officer, employee or agent, that, based upon all facts and estimates known 
or reasonably expected to be in existence on the date the Certificates are delivered, the proceeds 
of the Certificates will not be used in a manner that would cause the Certificates to be “private 
activity bonds” within the meaning of section 141 of the Code.  The City covenants and agrees 
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that it will make such use of the proceeds of the Certificates, including interest or other 
investment income derived from Certificate proceeds, regulate the use of property financed, 
directly or indirectly, with such proceeds, and take such other and further action as may be 
required so that the Certificates will not be “private activity bonds” within the meaning of section 
141 of the Code. 

(c) No Federal Guaranty.  The City covenants and agrees not to take any action, or 
knowingly omit to take any action within its control, that, if taken or omitted, respectively, would 
cause the Certificates to be “federally guaranteed” within the meaning of section 149(b) of the 
Code, except as permitted by section 149(b)(3) of the Code.   

(d) Certificates Are Not Hedge Bonds.  The City covenants and agrees not to take any 
action, or knowingly omit to take any action, and has not knowingly omitted and will not 
knowingly omit to take any action, within its control, that, if taken or omitted, respectively, 
would cause the Certificates to be “hedge bonds” within the meaning of section 149(g) of the 
Code. 

(e) No-Arbitrage Covenant.  The City will certify, through an authorized officer, 
employee or agent that, based upon all facts and estimates known or reasonably expected to be in 
existence on the date the Certificates are delivered, the proceeds of the Certificates will not be 
used in a manner that would cause the Certificates to be “arbitrage bonds” within the meaning of 
section 148(a) of the Code.  Moreover, the City covenants and agrees that it will make such use 
of the proceeds of the Certificates including interest or other investment income derived from 
Certificate proceeds, regulate investments of proceeds of the Certificates, and take such other and 
further action as may be required so that the Certificates will not be “arbitrage bonds” within the 
meaning of section 148(a) of the Code.   

(f) Arbitrage Rebate.  If the City does not qualify for an exception to the 
requirements of Section 148(f) of the Code, the City will take all necessary steps to comply with 
the requirement that certain amounts earned by the City on the investment of the “gross 
proceeds” of the Certificates (within the meaning of section 148(f)(6)(B) of the Code), be rebated 
to the federal government.  Specifically, the City will (i) maintain records regarding the 
investment of the gross proceeds of the Certificates as may be required to calculate the amount 
earned on the investment of the gross proceeds of the Certificates separately from records of 
amounts on deposit in the funds and accounts of the City allocable to other bond issues of the 
City or moneys do not represent gross proceeds of any Certificates of the City, (ii) calculate at 
such times as are required by the Regulations, the amount earned from the investment of the 
gross proceeds of the Certificates that is required to be rebated to the federal government, and 
(iii) pay, not less often than every fifth anniversary date of the delivery of the Certificates or on 
such other dates as may be permitted under the Regulations, all amounts required to be rebated to 
the federal government.  Further, the City will not indirectly pay any amount otherwise payable 
to the federal government pursuant to the foregoing requirements to any person other than the 
federal government by entering into any investment arrangement with respect to the gross 
proceeds of the Certificates that might result in a reduction in the amount required to be paid to 
the federal government because such arrangement results in a smaller profit or a larger loss than 
would have resulted if the arrangement had been at arm’s length and had the yield on the issue 
not been relevant to either party. 
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(g) Information Reporting.  The City covenants and agrees to file or cause to be filed 
with the Secretary of the Treasury, not later than the 15th day of the second calendar month after 
the close of the calendar quarter in which the Certificates are issued, an information statement 
concerning the Certificates, all under and in accordance with section 149(e) of the Code. 

(h) Record Retention.  The City will retain all pertinent and material records relating 
to the use and expenditure of the proceeds of the Certificates until three years after the last 
Certificate is redeemed, or such shorter period as authorized by subsequent guidance issued by 
the Department of Treasury, if applicable.  All records will be kept in a manner that ensures their 
complete access throughout the retention period.  For this purpose, it is acceptable that such 
records are kept either as hardcopy books and records or in an electronic storage and retrieval 
system, provided that such electronic system includes reasonable controls and quality assurance 
programs that assure the ability of the City to retrieve and reproduce such books and records in 
the event of an examination of the Certificates by the Internal Revenue Service. 

(i) Registration.  The Certificates will be issued in registered form. 

(j) Deliberate Actions.  The City will not take a deliberate action (as defined in 
section 1.141-2(d)(3) of the Regulations) that causes the Certificates to fail to meet any 
requirement of section 141 of the Code after the issue date of the Certificates unless an 
appropriate remedial action is permitted by section 1.141-12 of the Regulations, the City takes 
such remedial action and the City receives a Counsel’s Opinion that such remedial action cures 
any failure to meet the requirements of section 141 of the Code. 

(k) Continuing Obligation.  Notwithstanding any other provision of this Ordinance, 
the City’s obligations under the covenants and provisions of this Section 8.4 will survive the 
defeasance and discharge of the Certificates for so long as such matters are relevant to the 
exclusion from gross income of interest on the Certificates for federal income tax purposes. 

ARTICLE IX 

 

DISCHARGE 

Section 9.1. Discharge. 

The Certificates may be defeased, discharged or refunded in any manner now or hereafter 
permitted by applicable law. 

ARTICLE X 

 

CONTINUING DISCLOSURE UNDERTAKING 

Section 10.1. Annual Reports. 

(a) The City shall provide annually to the MSRB, (i) within six (6) months after the 
end of each Fiscal Year of the City ending in or after 2017, financial information and operating 
data with respect to the City of the general type included in the Official Statement under Tables 1 
through 6 and Tables 8 through 14, and including financial statements of the City, if audited 
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financial statements of the City are then available, and (ii) if not provided as part such financial 
information and operating data, audited financial statements of the City, when and if available.  
Any financial statements so to be provided shall be (i) prepared in accordance with the 
accounting principles described in the rules to the financial statements for the most recently 
concluded Fiscal Year, or such other accounting principles as the City may be required to 
employ, from time to time, by State law or regulation, and (ii) audited, if the City commissions 
an audit of such statements and the audit is completed within the period during which they must 
be provided.  If the audit of such financial statements is not complete within 12 months after any 
such fiscal year end, then the City shall file unaudited financial statements within such 12-month 
period and audited financial statements for the applicable fiscal year, when and if the audit report 
on such financial statements becomes available. 

(b) If the City changes its fiscal year, it will notify the MSRB of the change (and of 
the date of the new fiscal year end) prior to the next date by which the City otherwise would be 
required to provide financial information and operating data pursuant to this Section. 

(c) The financial information and operating data to be provided pursuant to this 
Section may be set forth in full in one or more documents or may be included by specific 
referenced to any document (including an official statement or other offering document, if it is 
available from the MSRB) that theretofore has been provided to the MSRB or filed with the SEC. 

Section 10.2. Event Notices. 

(a) The City shall provide the following to the MSRB, in an electronic format as 
prescribed by the MSRB, in a timely manner not in excess of ten (10) business days after the 
occurrence of the event, notice of any of the following events with respect to the Certificates: 

(1) Principal and interest payment delinquencies; 

(2) Non-payment related defaults, if material; 

(3) Unscheduled draws on debt service reserves reflecting financial 
difficulties; 

(4) Unscheduled draws on credit enhancements reflecting financial 
difficulties; 

(5) Substitution of credit or liquidity providers, or their failure to perform; 

(6) Adverse tax opinions, the issuance by the Internal Revenue Service of 
proposed or final determinations of taxability, Notices of Proposed Issue 
(IRS Form 5701-TEB) or other material notices or determinations with 
respect to the tax status of Certificates, or other material events affecting 
the tax status of the Certificates; 

(7) Modifications to rights of the holders of the Certificates, if material; 

(8) Certificate calls, if material, and tender offers; 
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(9) Defeasances; 

(10) Release, substitution, or sale of property securing repayment of the 
Certificates, if material; 

(11) Rating changes; 

(12) Bankruptcy, insolvency, receivership or similar event of the City; 

Note to paragraph 12: For the purposes of the event identified in paragraph 
12 of this section, the event is considered to occur when any of the 
following occur:  the appointment of a receiver, fiscal agent or similar 
officer for the City in a proceeding under the U.S. Bankruptcy Code or in 
any other proceeding under state or federal law in which a court or 
governmental authority has assumed jurisdiction over substantially all of 
the assets or business of the City, or if such jurisdiction has been assumed 
by leaving the existing governing body and officials or officers in 
possession but subject to the supervision and orders of a court or 
governmental authority, or the entry of an order confirming a plan of 
reorganization, arrangement or liquidation by a court or governmental 
authority having supervision or jurisdiction over substantially all of the 
assets or business of the City. 

(13) The consummation of a merger, consolidation, or acquisition involving the 
City or the sale of all or substantially all of the assets of the City, other 
than in the ordinary course of business, the entry into a definitive 
agreement to undertake such an action or the termination of a definitive 
agreement relating to any such actions, other than pursuant to its terms, if 
material; and 

(14) Appointment of successor or additional paying agent/registrar or the 
change of name of a paying agent/registrar, if material.  

(b) The City shall notify the MSRB, in a timely manner, of any failure by the City to 
provide financial information or operating data in accordance with Section 10.1 of this Ordinance 
by the time required by such Section. 

Section 10.3. Limitations, Disclaimers and Amendments. 

(a) The City shall be obligated to observe and perform the covenants specified in this 
Article for so long as, but only for so long as, the City remains an “obligated person” with respect 
to the Certificates within the meaning of the Rule, except that the City in any event will give 
notice of any redemption calls and any defeasances that cause the City to be no longer an 
“obligated person.” 

(b) The provisions of this Article are for the sole benefit of the Owners and beneficial 
owners of the Certificates, and nothing in this Article, express or implied, shall give any benefit 
or any legal or equitable right, remedy, or claim hereunder to any other person.  The City 
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undertakes to provide only the financial information, operating data, financial statements, and 
notices which it has expressly agreed to provide pursuant to this Article and does not hereby 
undertake to provide any other information that may be relevant or material to a complete 
presentation of the City’s financial results, condition, or prospects or hereby undertake to update 
any information provided in accordance with this Article or otherwise, except as expressly 
provided herein.  The City does not make any representation or warranty concerning such 
information or its usefulness to a decision to invest in or sell Certificates at any future date. 

UNDER NO CIRCUMSTANCES SHALL THE CITY BE LIABLE TO THE OWNER 
OR BENEFICIAL OWNER OF ANY CERTIFICATE OR ANY OTHER PERSON, IN 
CONTRACT OR TORT, FOR DAMAGES RESULTING IN WHOLE OR IN PART FROM 
ANY BREACH BY THE CITY, WHETHER NEGLIGENT OR WITH OR WITHOUT FAULT 
ON ITS PART, OF ANY COVENANT SPECIFIED IN THIS ARTICLE, BUT EVERY RIGHT 
AND REMEDY OF ANY SUCH PERSON, IN CONTRACT OR TORT, FOR OR ON 
ACCOUNT OF ANY SUCH BREACH SHALL BE LIMITED TO AN ACTION FOR 
MANDAMUS OR SPECIFIC PERFORMANCE. 

(c) No default by the City in observing or performing its obligations under this 
Article shall constitute a breach of or default under the Ordinance for purposes of any other 
provisions of this Ordinance. 

(d) Nothing in this Article is intended or shall act to disclaim, waive, or otherwise 
limit the duties of the City under federal and state securities laws. 

(e) The provisions of this Article may be amended by the City from time to time to 
adapt to changed circumstances that arise from a change in legal requirements, a change in law, 
or a change in the identity, nature, status, or type of operations of the City, but only if (i) the 
provisions of this Article, as so amended, would have permitted an underwriter to purchase or 
sell Certificates in the primary offering of the Certificates in compliance with the Rule, taking 
into account any amendments or interpretations of the Rule to the date of such amendment, as 
well as such changed circumstances, and (ii) either (A) the Owners of a majority in aggregate 
principal amount (or any greater amount required by any other provisions of this Ordinance that 
authorizes such an amendment) of the outstanding Certificates consent to such amendment or (B) 
a person that is unaffiliated with the City (such as nationally recognized bond counsel) 
determines that such amendment will not materially impair the interests of the Owners and 
beneficial owners of the Certificates.  The provisions of this Article may also be amended from 
time to time or repealed by the City if the SEC amends or repeals the applicable provisions of the 
Rule or a court of final jurisdiction determines that such provisions are invalid, but only if and to 
the extent that reservation of the City’s right to do so would not prevent the Underwriter of the 
initial public offering of the Certificates from lawfully purchasing or selling Certificates in such 
offering.  If the City so amends the provisions of this Article, it shall include with any amended 
financial information or operating data next provided in accordance with Section 10.1 an 
explanation, in narrative form, of the reasons for the amendment and of the impact of any change 
in the type of financial information or operating data so provided.  
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ARTICLE XI 

 

MISCELLANEOUS 

Section 11.1. Changes to Ordinance.   

Bond Counsel is hereby authorized to make any changes to the terms of this Ordinance if 
necessary or desirable to carry out the purposes hereof or in connection with the approval of the 
issuance of the Certificates by the Attorney General of Texas. 

Section 11.2. Partial Invalidity.   

If any section, paragraph, clause or provision of this Ordinance shall for any reason be 
held to be invalid or unenforceable, the invalidity or unenforceability of such section, paragraph, 
clause or provision shall not affect any of the remaining provisions of this Ordinance. 

Section 11.3. Repealer. 

All ordinances or resolutions, or parts thereof, heretofore adopted by the City and 
inconsistent with the provisions of this Ordinance are hereby repealed to the extent of such 
conflict. 

Section 11.4. Individuals Not Liable.   

No covenant, stipulation, obligation or agreement herein contained shall be deemed to be 
a covenant, stipulation, obligation or agreement of any member of City Council or agent or 
employee of City Council or of the City in his or her individual capacity and neither the 
members of City Council nor any officer thereof, nor any agent or employee of City Council or 
of the City, shall be liable personally on the Certificates, or be subject to any personal liability or 
accountability by reason of the issuance thereof. 

Section 11.5. Related Matters.   

To satisfy in a timely manner all of the City’s obligations under this Ordinance, the 
Mayor, the Mayor Pro Tem, the City Secretary and all other appropriate officers and agents of 
the City are hereby authorized and directed to do any and all things necessary and/or convenient 
in order to consummate the delivery of the Certificates, pay the costs of issuance on the 
Certificates, and effectuate the terms and purposes of this Ordinance. 

Section 11.6. Force and Effect.   

This Ordinance shall be in full force and effect from and after its final passage, and it is 
so ordained. 

 

[Signature Page Follows] 
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FIRST AND FINAL READING: 
 
READ, PASSED AND APPROVED AS SET OUT BELOW AT THE MEETING OF THE 
CITY COUNCIL OF THE CITY OF TOMBALL HELD ON THE 21st DAY OF NOVEMBER 
2016. 

 
COUNCILMAN HUDGENS   ______  
COUNCILMAN STOLL  ______  
COUNCILMAN DEGGES  ______  
COUNCILMAN TOWNSEND ______  
COUNCILMAN QUINN  ______  
 

 
 
 
 
 
 
 
   

City Secretary 
City of Tomball, Texas 

 Mayor 
City of Tomball, Texas 

 
 
 
[SEAL] 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Signature Page to Ordinance Authorizing Issuance of 

City of Tomball, Texas, Combination Tax and Revenue Certificates of Obligation, Series 2016
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CERTIFICATE FOR ORDINANCE 
 
 
THE STATE OF TEXAS  § 
COUNTY OF HARRIS  § 
CITY OF TOMBALL   § 

 

 

We, the undersigned officers of the City Council of the City of Tomball, Texas, hereby 
certify as follows: 

1. The City Council of the City of Tomball, Texas, convened in a regular meeting on 
the 21st day of November, 2016, at the regular meeting place thereof, within said City, and the 
roll was called of the duly constituted officers and members of said City Council, to wit: 

  Gretchen Fagan  Mayor 
Lori Klein Quinn  Mayor Pro Tem and Council Member, Position 5 
F. S. “Field” Hudgens  Council Member, Position 1 
Mark Stoll   Council Member, Position 2 
Chad Degges   Council Member, Position 3 
Derek Townsend, Sr.  Council Member, Position 4 
 

and all of said persons were present, except the following absentee(s):  ______________, thus 
constituting a quorum.  Whereupon, among other business, the following was transacted at said 
meeting:  a written 

ORDINANCE NO. 2016-29 

AN ORDINANCE OF THE CITY OF TOMBALL, TEXAS, 

AUTHORIZING THE ISSUANCE AND SALE OF THE CITY OF 

TOMBALL, TEXAS, COMBINATION TAX AND REVENUE 

CERTIFICATES OF OBLIGATION, SERIES 2016; LEVYING A TAX 

AND PROVIDING FOR THE SECURITY AND PAYMENT THEREOF; 

AND ENACTING OTHER PROVISIONS RELATING THERETO 

was duly introduced for the consideration of said City Council and read in full.  It was then duly 
moved and seconded that said ordinance be adopted; and, after due discussion, said motion, 
carrying with it the adoption of said ordinance, prevailed and carried by the following vote: 

 Member(s) of City Council shown present voted “Aye.” 

  

 Member(s) of City Council shown present voted “No.” 

 

2. A true, full and correct copy of the aforesaid ordinance adopted at the meeting 
described in the above and foregoing paragraph is attached to and follows this certificate; that 
said ordinance has been duly recorded in said City Council's minutes of said meeting; that the 
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above and foregoing paragraph is a true, full and correct excerpt from said City Council's 
minutes of said meeting pertaining to the adoption of said ordinance; that the persons named in 
the above and foregoing paragraph are the duly chosen, qualified and acting officers and 
members of said City Council as indicated therein; that each of the officers and members of said 
City Council was duly and sufficiently notified officially and personally, in advance, of the date, 
hour, place and purpose of the aforesaid meeting, and that said ordinance would be introduced 
and considered for adoption at said meeting, and each of said officers and members consented, in 
advance, to the holding of said meeting for such purpose; that said meeting was open to the 
public as required by law; and that public notice of the date, hour, place and subject of said 
meeting was given as required by Chapter 551, Texas Government Code. 

SIGNED AND SEALED this 21st day of November, 2016. 

 

 

   

  City Secretary 
City of Tomball, Texas 
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November 10, 2016 

  

City of Tomball 

501 James Street 

Tomball, TX 77375 

Attention: Mr. Glenn Windsor, Finance Director 

  

Re: US$18,900,000 Tomball, Texas, Combination Tax and Revenue Certificates of Obligation, 

Series 2016, dated: December 15, 2016, due: February 15, 2037  

  

Dear Mr. Windsor:  

  

Pursuant to your request for an S&P Global Ratings rating on the above-referenced obligations, 

S&P Global Ratings has assigned a rating of "AA+". S&P Global Ratings views the outlook for 

this rating as stable. A copy of the rationale supporting the rating is enclosed. 

 

This letter constitutes S&P Global Ratings’ permission for you to disseminate the above-assigned 

ratings to interested parties in accordance with applicable laws and regulations. However, 

permission for such dissemination (other than to professional advisors bound by appropriate 

confidentiality arrangements) will become effective only after we have released the rating on 

standardandpoors.com. Any dissemination on any Website by you or your agents shall include the 

full analysis for the rating, including any updates, where applicable.   

 

To maintain the rating, S&P Global Ratings must receive all relevant financial and other 

information, including notice of material changes to financial and other information provided to us 

and in relevant documents, as soon as such information is available. Relevant financial and other 

information includes, but is not limited to, information about direct bank loans and debt and debt-

like instruments issued to, or entered into with, financial institutions, insurance companies and/or 

other entities, whether or not disclosure of such information would be required under S.E.C. Rule 

15c2-12. You understand that S&P Global Ratings relies on you and your agents and advisors for 

the accuracy, timeliness and completeness of the information submitted in connection with the 

rating and the continued flow of material information as part of the surveillance process. Please 

send all information via electronic delivery to: pubfin_statelocalgovt@spglobal.com. If SEC rule 

17g-5 is applicable, you may post such information on the appropriate website. For any 

information not available in electronic format or posted on the applicable website,  

 

Please send hard copies to:    

S&P Global Ratings  

Public Finance Department 

55 Water Street  

500 North Akard Street 
Lincoln Plaza, Suite 3200 
Dallas, TX 75201 
tel (214) 871-1400  
reference no.: 1461263  
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New York, NY 10041-0003 

 

The rating is subject to the Terms and Conditions, if any, attached to the Engagement Letter 

applicable to the rating. In the absence of such Engagement Letter and Terms and Conditions, the 

rating is subject to the attached Terms and Conditions. The applicable Terms and Conditions are 

incorporated herein by reference. 

 

S&P Global Ratings is pleased to have the opportunity to provide its rating opinion. For more 

information please visit our website at www.standardandpoors.com. If you have any questions, 

please contact us. Thank you for choosing S&P Global Ratings. 

 

Sincerely yours, 

 

S&P Global Ratings  

a division of Standard & Poor’s Financial Services LLC  

 

  

  

jd 

enclosures 

cc: Mr. Spencer Day, Analyst 

First Southwest Company  
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S&P Global Ratings  

Terms and Conditions Applicable To Public Finance Credit Ratings  

General. The credit ratings and other views of S&P Global Ratings are statements of opinion and not statements of fact. 

Credit ratings and other views of S&P Global Ratings are not recommendations to purchase, hold, or sell any securities 

and do not comment on market price, marketability, investor preference or suitability of any security. While S&P Global 

Ratings bases its credit ratings and other views on information provided by issuers and their agents and advisors, and 

other information from sources it believes to be reliable, S&P Global Ratings does not perform an audit, and undertakes 

no duty of due diligence or independent verification, of any information it receives. Such information and S&P Global 

Ratings’ opinions should not be relied upon in making any investment decision. S&P Global Ratings does not act as a 

“fiduciary” or an investment advisor. S&P Global Ratings neither recommends nor will recommend how an issuer can or 

should achieve a particular credit rating outcome nor provides or will provide consulting, advisory, financial or 

structuring advice. Unless otherwise indicated, the term “issuer” means both the issuer and the obligor if the obligor is 

not the issuer. 

All Credit Rating Actions in S&P Global Ratings’ Sole Discretion. S&P Global Ratings may assign, raise, lower, 

suspend, place on CreditWatch, or withdraw a credit rating, and assign or revise an Outlook, at any time, in S&P Global 

Ratings’ sole discretion. S&P Global Ratings may take any of the foregoing actions notwithstanding any request for a 

confidential or private credit rating or a withdrawal of a credit rating, or termination of a credit rating engagement. S&P 

Global Ratings will not convert a public credit rating to a confidential or private credit rating, or a private credit rating to 

a confidential credit rating. 

Publication. S&P Global Ratings reserves the right to use, publish, disseminate, or license others to use, publish or 

disseminate a credit rating and any related analytical reports, including the rationale for the credit rating, unless the 

issuer specifically requests in connection with the initial credit rating that the credit rating be assigned and maintained 

on a confidential or private basis. If, however, a confidential or private credit rating or the existence of a confidential 

or private credit rating subsequently becomes public through disclosure other than by an act of S&P Global Ratings or 

its affiliates, S&P Global Ratings reserves the right to treat the credit rating as a public credit rating, including, 

without limitation, publishing the credit rating and any related analytical reports. Any analytical reports published by 

S&P Global Ratings are not issued by or on behalf of the issuer or at the issuer’s request. S&P Global Ratings reserves 

the right to use, publish, disseminate or license others to use, publish or disseminate analytical reports with respect to 

public credit ratings that have been withdrawn, regardless of the reason for such withdrawal. S&P Global Ratings may 

publish explanations of S&P Global Ratings’ credit ratings criteria from time to time and S&P Global Ratings may 

modify or refine its credit ratings criteria at any time as S&P Global Ratings deems appropriate. 

Reliance on Information. S&P Global Ratings relies on issuers and their agents and advisors for the accuracy and 

completeness of the information submitted in connection with credit ratings and the surveillance of credit ratings 

including, without limitation, information on material changes to information previously provided by issuers, their 

agents or advisors. Credit ratings, and the maintenance of credit ratings, may be affected by S&P Global Ratings’ 

opinion of the information received from issuers, their agents or advisors.  
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Confidential Information. S&P Global Ratings has established policies and procedures to maintain the confidentiality 

of certain non-public information received from issuers, their agents or advisors. For these purposes, “Confidential 

Information” shall mean verbal or written information that the issuer or its agents or advisors have provided to S&P 

Global Ratings and, in a specific and particularized manner, have marked or otherwise indicated in writing (either 

prior to or promptly following such disclosure) that such information is “Confidential.”  

S&P Global Ratings Not an Expert, Underwriter or Seller under Securities Laws. S&P Global Ratings has not 

consented to and will not consent to being named an “expert” or any similar designation under any applicable 

securities laws or other regulatory guidance, rules or recommendations, including without limitation, Section 7 of the 

U.S. Securities Act of 1933. S&P Global Ratings has not performed and will not perform the role or tasks associated 

with an "underwriter" or "seller" under the United States federal securities laws or other regulatory guidance, rules or 

recommendations in connection with a credit rating engagement. 

Disclaimer of Liability. S&P Global Ratings does not and cannot guarantee the accuracy, completeness, or timeliness 

of the information relied on in connection with a credit rating or the results obtained from the use of such information. 

S&P GLOBAL RATINGS GIVES NO EXPRESS OR IMPLIED WARRANTIES, INCLUDING, BUT NOT 

LIMITED TO, ANY WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE 

OR USE. S&P Global Ratings, its affiliates or third party providers, or any of their officers, directors, shareholders, 

employees or agents shall not be liable to any person for any inaccuracies, errors, or omissions, in each case regardless 

of cause, actions, damages (consequential, special, indirect, incidental, punitive, compensatory, exemplary or 

otherwise), claims, liabilities, costs, expenses, legal fees or losses (including, without limitation, lost income or lost 

profits and opportunity costs) in any way arising out of or relating to a credit rating or the related analytic services 

even if advised of the possibility of such damages or other amounts. 

No Third Party Beneficiaries. Nothing in any credit rating engagement, or a credit rating when issued, is intended or 

should be construed as creating any rights on behalf of any third parties, including, without limitation, any recipient of 

a credit rating. No person is intended as a third party beneficiary of any credit rating engagement or of a credit rating 

when issued. 
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Plaza of the Americas 

600 North Pearl Street 

Suite 2165 

Dallas, TX 75201 

 

 

 

November 11, 2016 

 

Mr. Glenn Windsor 

Tomball (City Of)  

501 James Street  

Tomball, TX 77375   

 

Dear Mr. Windsor : 

 

We wish to inform you that on November 10, 2016, Moody’s Investors Service reviewed and assigned a rating 
of Aa3 to Tomball (City Of) TX, Combination Tax and Revenue Certificates of Obligation, Series 2016 

Credit ratings issued by Moody’s Investors Service, Inc. and its affiliates (“Moody’s”) are Moody’s current opinions 
of the relative future credit risk of entities, credit commitments, or debt or debt-like securities and are not 
statements of current or historical fact.  Moody’s credit ratings address credit risk only and do not address any 
other risk, including but not limited to: liquidity risk, market value risk, or price volatility. 
 
This letter uses capitalized terms and rating symbols that are defined or referenced either in Moody’s Definitions 
and Symbols Guide or MIS Code of Professional Conduct as of the date of this letter, both published on 
www.moodys.com.  The Credit Ratings will be publicly disseminated by Moody’s through normal print and 
electronic media as well as in response to verbal requests to Moody’s Rating Desk.  Moody’s related research 
and analyses will also be published on www.moodys.com and may be further distributed as otherwise agreed in 
writing with us. 
 
Moody's Credit Ratings or any corresponding outlook, if assigned, will be subject to revision, suspension or 
withdrawal, or may be placed on review, by Moody's at any time, without notice, in the sole discretion of Moody’s.  
For the most current Credit Rating, please visit www.moodys.com.  

Moody’s has not consented and will not consent to being named as an expert under applicable securities laws, 
such as section 7 of the Securities Act of 1933.  The assignment of a rating does not create a fiduciary 
relationship between Moody’s and you or between Moody’s and other recipients of a Credit Rating.  Moody’s 
Credit Ratings are not and do not provide investment advice or recommendations to purchase, sell or hold 
particular securities.  Moody’s issues Credit Ratings with the expectation and understanding that each investor 
will make its own evaluation of each security that is under consideration for purchase, sale or holding.  

Moody’s adopts all necessary measures so that the information it uses in assigning a Credit Rating is of sufficient 
quality and from sources Moody’s considers to be reliable including, when appropriate, independent third-party 
sources.  However, Moody’s is not an auditor and cannot in every instance independently validate or verify 
information received in the rating process.  Moody’s expects and is relying upon you possessing all legal rights 
and required consents to disclose the information to Moody's, and that such information is not subject to any 
restrictions that would prevent use by Moody's for its ratings process.  In assigning the Credit Ratings, Moody’s 
has relied upon the truth, accuracy, and completeness of the information supplied by you or on your behalf to 
Moody’s.  Moody’s expects that you will, and is relying upon you to, on an ongoing basis, promptly provide 
Moody’s with all information necessary in order for Moody’s to accurately and timely monitor the Credit Ratings, 
including current financial and statistical information.  

Under no circumstances shall Moody’s have any liability (whether in contract, tort or otherwise) to any person or 
entity for any loss, injury or damage or cost caused by, resulting from, or relating to, in whole or in part, directly or 
indirectly, any action or error (negligent or otherwise) on the part of, or other circumstance or contingency within 
or outside the control of, Moody’s or any of its or its affiliates’ directors, officers, employees or agents in 
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November 11, 2016 

 

 

  

Mr.Glenn Windsor 

Tomball (City Of) 

501 James Street  

Tomball, TX 77375 

   

 

  

connection with the Credit Ratings.  ALL INFORMATION, INCLUDING THE CREDIT RATING, ANY FEEDBACK 
OR OTHER COMMUNICATION RELATING THERETO IS PROVIDED "AS IS" WITHOUT REPRESENTATION 
OR WARRANTY OF ANY KIND.  MOODY’S MAKES NO REPRESENTATION OR WARRANTY, EXPRESS OR 
IMPLIED, AS TO THE ACCURACY, TIMELINESS, COMPLETENESS, MERCHANTABILITY OR FITNESS FOR 
ANY PARTICULAR PURPOSE OF ANY SUCH INFORMATION. 

Any non-public information discussed with or revealed to you must be kept confidential and only disclosed either 
(i) to your legal counsel acting in their capacity as such; (ii) to your other authorized agents acting in their capacity 
as such with a need to know that have entered into non-disclosure agreements with Moody’s in the form provided 
by Moody’s and (iii) as required by applicable law or regulation.  You agree to cause your employees, affiliates, 
agents and advisors to keep non-public information confidential. 

If there is a conflict between the terms of this rating letter and any related Moody’s rating application, the terms of 
the executed rating application will govern and supercede this rating letter. 

Should you have any questions regarding the above, please do not hesitate to contact Vladimir Puchek at 212-
553-3792. 

 

Sincerely,  

Moody’s Investors Service Inc 

Moody’s Investors Service Inc 

 

cc: Spencer Day   

 Hilltop Securities Inc. 

     700 Milam Street Suite 500 

     Houston, TX 77002 
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Regular City Council
Agenda Item Meeting Date: November 21, 2016

Data Sheet
 

Topic:
Consideration and possible action to approve, as a Project of the Tomball Economic Development
Corporation, an agreement with Premium Interests, LLC to make direct incentives to, or expenditures for, the
creation or retention of primary jobs associated with the relocation and development of its business operations
to be located at 22502 Park Rd., Tomball, Texas.  The estimated amount of expenditures for such Project is
$19,150.00.

Background:
All expenditures of the Tomball Economic Development Corporation (TEDC) sales tax revenue must first be
approved as a "Project." At its regular meeting on November 15, 2016, the TEDC Board of Directors did take
formal action to approve, as Project of the TEDC, an agreement with Premium Interests, LLC for the
relocation and development of its operations to a 1.9970-acre tract of land located at 22502 Park Road,
Tomball, TX 77377. The Tomball City Council has final approval authority over all projects and agreements of
the TEDC.

Origination:
James W. Mohrfeld, CEO, Premium Interests, LLC

Recommendation:
Approve, as a Project of the Corporation, the Performance Agreement with Premium Interests, LLC.

Funding:
Yes
Account Number:Project Grants

Party(ies) responsible for placing this item on agenda:
Kelly Violette, Executive Director, Tomball Economic Development Corporation

ACTION TAKEN
Approval

Yes No
Readings Passed

 1st  2nd
Other

ATTACHMENTS:
Des cr i pt i on

Cover Memo
Premium Interests Request Letter
Economic Impact Analysis Report
TEDC Performance Agreement
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TO:   Honorable Mayor and City Council 

    

FROM:  Kelly Violette 

   Executive Director 

 

MEETING DATE:   November 21, 2016 

 

SUBJECT:  Premium Interests LLC Performance Agreement  

 

 
 

The TEDC has received a request from James and Helen Mohrfeld, owners of Premium Interests, LLC, 

for assistance with the relocation of their business operations from unincorporated Harris County to the 

City of Tomball.  The Mohrfeld’s have been in the valve and energy equipment business since 1981 and 

recently formed Premium Interests, LLC to be the entity to own and develop a 1.9970-acre tract of land 

located at 22502 Park Road, Tomball, TX 77377. 

 

The site will be developed with an approximately 11,920-square foot engineering design and 

manufacturing facility that will house the “Premium” brand engineering and manufacturing businesses 

already in operation outside of Tomball city limits.  These businesses, owned by James and Helen 

Mohrfeld, provide engineering design services and manufacture an array of equipment, principally 

valves. The associated companies are:  PopI International, Inc. (dba Premium Solutions) and Premium 

Subsea, LLC.   

 

Premium Solutions and Premium Subsea each contract engineering design services and operations 

management services under administrative agreements with Spec Services, Inc.  which is owned and 

managed by Austin Mohrfeld, son of James and Helen Mohrfeld.  Spec Services employs engineers, 

logistics professionals, manufacturing and administrative personnel to produce products under the 

Premium Subsea , PopI, and Premium Solutions brands.   

 

The Tomball facility will house the management, engineering, logistics, manufacturing, and 

administrative staff of all these companies, currently operating out of a leased facility at 21912 

Mueschke Road, Tomball, TX 77377.  The project will result in the relocation of 6 full-time employees 

and will create 4 new employment positions in Tomball.  

 

The estimated capital investment for the project is $1,888,137.00. 

 

 

An economic impact analysis is included with the agreement to show the impact of this project on 

Tomball’s economy. Per the analysis, the estimated five-year net benefit to the city is $63,833.00. The 

proposed incentive is $19,150, based upon 30% of the 5-year net benefit. 
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The analysis relies on prospective estimates of business activity that may not be realized.
Tomball Economic Development Corporation made reasonable efforts to ensure that the
project-specific data entered into the Total Impact model reflects realistic estimates of
future activity.

No warranty or representation is made by Tomball Economic Development Corporation
or Impact DataSource that any of the estimates or results contained in this study will
actually be achieved.

The Total Impact model is a customized software program licensed to the Tomball
Economic Development Corporation. The model includes estimates, assumptions, and
other information developed by Impact DataSource from its independent research effort
detailed in Tomball Economic Development Corporation's Total Impact User Guide.

PURPOSE &
LIMITATIONS This report presents the results of an analysis undertaken by the Tomball Economic

Development Corporation using Total Impact, an economic and fiscal impact analysis
tool developed and supported by the Austin, TX based economic consulting firm, Impact
DataSource.
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Introduction

This report presents the results of an economic impact analysis performed using Total Impact, a model developed by Impact 
DataSource. The report estimates the impact that a potential project in the City of Tomball will have on the local economy and 
estimates the costs and benefits for local taxing districts over a 10-year period.

Description of the Project

Economic Impact Overview

The Project's operations will support employment and other economic impacts in the community. The 10.0 workers directly 
employed by the Project will earn approximately $143,000 per year on average over the next 10 years. This direct activity will 
support 8.5 indirect and induced workers in the community earning $95,000 on average over the next 10 years. The total 
additional payroll or workers' earnings associated with the Project is estimated to be approximately $21.7 million over the 
next 10 years.

On average, the Project will generate $3.7 million in direct economic output over the next 10 years. Spin-off businesses in the 
community will produce $1.4 million in economic output per year as a result of the Project. In total, the Project will support 
$5.1 million in economic output per year on average. Economic output is the value of goods and services produced in the 
economy and can be thought of as revenues for businesses. The economic output calculations in this report were 
estimated using the RIMS II economic impact model and the Project's employment estimates.

Accounting for various taxable sales and purchases, including activity associated with the Project, worker spending, and visitors' 
spending in the community, the Project is estimated to support approximately $1.3 million in taxable sales over the next 10
years.

Table 1. Economic Impact Over the Next 10 Years
Indirect &

Direct  Induced Total
Number of permanent direct, indirect, and induced jobs to be created 10.0 8.5 18.5
Salaries to be paid to direct, indirect, and induced workers $13,882,797 $7,842,394 $21,725,191
Economic output generated by direct, indirect, and induced activity $37,135,001 $13,955,333 $51,090,335
Taxable sales and purchases expected in the City $1,133,434 $141,163 $1,274,597

Premium Interests, LLC was formed in late 2015 specifically to purchase land and develop that property so that related-company 
“Premium” brand engineering and manufacturing businesses already in operation could relocate from unincorporated Harris 
County into the City of Tomball and have room for expansion.  In April, 2016 Premium Interests purchased 1.997 acres of land in 
Tomball (platted as “Premium Acres” / located at 22502 Park Road).  Premium Interests desires to construct a new 11,920 sq. ft. 
engineering design and manufacturing facility on property.  Relocation to the City of Tomball will entail moving the management, 
engineering, logistics, manufacturing, and administrative staff of related companies Premium Solutions, Premium Subsea, Premium 
Interests, and Spec Services from a leased facility on Mueschke Road to the new Tomball facility.    
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The Project may result in new residents moving to the community and potentially new residential properties being constructed 
as summarized below.

Table 2. Population Impacts Over the Next 10 Years
Indirect &

Direct  Induced Total
Number of direct, indirect, and induced workers who will move to the City 0.5 0.5 1.0
Number of new residents in the City 1.3 1.3 2.6
Number of new residential properties to be built in the City 0.1 0.1 0.2
Number of new students expected to attend local school district 0.3 0.2 0.5

The Project is estimated to support an average of approximately $2.1 million in new non-residential taxable property each year 
over the next 10 years. The taxable value of property supported by the Project over the 10-year period is shown in the following 
table.

Table 3. Value of Taxable Property Supported by the Project Over the Next 10 Years
The Project's Property Total

New Buildings & Furniture, Subtotal Residential &
Residential Other Real Prop. Fixtures, & Nonresidential Nonresidential

Year Property Land Improvements Equipment Inventories Property Property
1 $16,867 $253,637 $1,584,500 $50,000 $25,000 $1,913,137 $1,930,004
2 $34,409 $258,710 $1,616,190 $55,000 $26,250 $1,956,150 $1,990,559
3 $35,097 $263,884 $1,648,514 $59,000 $27,563 $1,998,960 $2,034,058
4 $35,799 $269,162 $1,681,484 $62,000 $28,941 $2,041,586 $2,077,386
5 $36,515 $274,545 $1,715,114 $64,000 $30,388 $2,084,046 $2,120,562
6 $37,246 $280,036 $1,749,416 $55,000 $31,907 $2,116,359 $2,153,605
7 $37,991 $285,636 $1,784,404 $46,000 $33,502 $2,149,543 $2,187,534
8 $38,750 $291,349 $1,820,092 $37,000 $35,178 $2,183,619 $2,222,370
9 $39,525 $297,176 $1,856,494 $28,000 $36,936 $2,218,607 $2,258,132
10 $40,316 $303,120 $1,893,624 $24,000 $38,783 $2,259,527 $2,299,843

The taxable value of residential property represents the value of properties that may be constructed as a result of new workers 
moving to the community. 

This analysis assumes the residential real property appreciation rate to be 2.0% per year. The Project's real property is assumed 
to appreciate at a rate of 2.0% per year. The analysis assumes the Project's furniture, fixtures, and equipment will depreciate 
over time according to the depreciation schedule shown in Appendix A.
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Temporary Construction Impact

The Project will include an initial period of construction where $1.6 million will be spent to construct new buildings and other real 
property improvements. It is assumed that 50.0% of the construction expenditure will be spent on materials and 50.0% on labor.
The temporary construction activity will support temporary economic impacts in the community in the form of temporary 
construction employment and sales for local construction firms.

Table 4. Spending and Estimated Direct Employment Impact of Project-Related Construction Activity
Amount

Total construction expenditure $1,584,500
Materials $792,250

Labor $792,250
Temporary Construction Workers Supported (Average Earnings = $51,300) 15.4

The following table presents the temporary economic impacts resulting from the construction.

Table 5. Temporary Economic Impact of Project-Related Construction Activity
Indirect &

Direct  Induced Total
Number of temporary direct, indirect, and induced job years to be supported* 15.4 11.5 26.9
Salaries to be paid to direct, indirect, and induced workers $792,250 $413,871 $1,206,121
Revenues or sales for businesses related to construction $1,584,500 $1,406,402 $2,990,902
* A job year is defined as full employment for one person for 2080 hours in a 12-month span.

Sales tax calculations related to construction activity are presented in the following table. The sales tax revenue generated from 
construction-period taxable spending is included in the fiscal impact for affected districts in Year 1 of this analysis.

Table 6. Construction-Related Taxable Spending
Estimate

Expenditure for Materials $792,250
Percent of Materials subject to local tax 50.0%

Subtotal Taxable Materials $396,125

Expenditure for Labor / Paid to construction workers $792,250
Percent of gross earnings spent on taxable goods and services 25.0%
Percent of taxable spending done locally 10.0%

Subtotal Taxable Construction Worker Spending $19,806

Expenditure for Furniture, Fixtures, & Equipment (FF&E) $50,000
Percent of FF&E subject to local tax 10.0%

Subtotal Taxable FF&E Purchases $5,000

Total Construction-Related Taxable Spending $420,931

The above construction analysis focuses on the impact resulting from the Project's construction investments identified in Year 1. If 
construction will be phased in over several years or an expansion is planned in a later year, parallel calculations will be performed 
for those years.
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Fiscal Impact Overview

The Project will generate additional benefits and costs for the City. Overall, the City will receive approximately $120,800 in net 
benefits over the 10-year period. The table below displays the estimated additional benefits, costs, and net benefits to be received 
by the City over the next 10 years of the Project. Appendix C contains the year-by-year calculations.

Table 7. City of Tomball: Benefits, Costs, and Net Benefits Over the Next 10 Years
Amount

Sales Taxes $25,492
Property Taxes - Project $71,438
Property Taxes - New Residential $1,204
Utility Revenue $34,246
Utility Franchise Fees $6,740
Building Permits and Fees $5,744
Hotel Occupancy Taxes $20,969
Miscellaneous Taxes & User Fees $8,693

Subtotal Benefits $174,525
Cost of Providing Municipal Services ($17,724)
Cost of Providing Utility Services ($35,958)

Subtotal Costs ($53,682)
Net Benefits $120,843
Present Value (5% discount rate) $94,939

Table 8. Year-by-Year Benefits, Costs, and Net Benefits for the City of Tomball
Net Cumulative

Year Benefits Costs Benefits Net Benefits
1 $26,925 ($3,528) $23,396 $23,396
2 $14,813 ($5,141) $9,672 $33,068
3 $15,203 ($5,244) $9,959 $43,027
4 $15,602 ($5,349) $10,253 $53,280
5 $16,009 ($5,456) $10,553 $63,833
6 $16,372 ($5,565) $10,806 $74,639
7 $16,767 ($5,677) $11,091 $85,730
8 $17,177 ($5,790) $11,387 $97,116
9 $17,601 ($5,906) $11,695 $108,811
10 $18,056 ($6,024) $12,032 $120,843

Total $174,525 ($53,682) $120,843
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Figure 1. Annual Fiscal Net Benefits for the City of Tomball

Impact from Project and Workers

The City will receive benefits from the activity, spending, and investments associated with (1) the Project and (2) the workers. 
These benefits, associated costs, and resulting net benefits for the next 10 years are shown below for these two categories.

Table 9: Net Benefits to the City from the Project and Workers
The Project Workers Total

Sales Taxes $17,671 $7,821 $25,492
Real Property Taxes $68,725 $0 $68,725
FF&E Property Taxes $1,639 $0 $1,639
Inventory Property Taxes $1,074 $0 $1,074
New Residential Property Taxes $0 $1,204 $1,204
Utility Revenue $18,632 $15,614 $34,246
Utility Franchise Fees $5,716 $1,023 $6,740
Building Permits and Fees $5,744 $0 $5,744
Hotel Occupancy Taxes $20,969 $0 $20,969
Miscellaneous Taxes & User Fees $4,853 $3,840 $8,693

Subtotal Benefits $145,023 $29,502 $174,525
Cost of Providing Municipal Services ($9,917) ($7,807) ($17,724)
Cost of Providing Utility Services ($19,564) ($16,394) ($35,958)

Subtotal Costs ($29,481) ($24,201) ($53,682)
Net Benefits $115,542 $5,301 $120,843
Percent of Total Net Benefits 95.6% 4.4%
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Non-Tax Incentives

The Tomball EDC is considering the following non-tax incentives for the Project.

Table 14. Incentives Under Consideration

Year
1 $19,150
2 $0
3 $0
4 $0
5 $0
6 $0
7 $0
8 $0
9 $0
10 $0

Total $19,150

These financial incentives may be considered an investment in the Project made by the EDC. Four calculations analyzing 
possible investments were made:

1. Net Benefits - detailed above
2. Present Value of Net Benefits - detailed above
3. Rate of Return on Investment - discussed and detailed below
4. Payback Period - discussed and detailed below

The rate of return on investment calculates the average annual rate of return to the city, treating the incentives as the initial 
investment and the net benefits to the city as the return on investment. The payback period is the number of years that it will take 
the city to recover the cost of incentives from the additional revenues that it will receive as a result of the Project.

The table below shows an analysis of these incentives, including a calculation of incentives per job, rate of return, and payback 
period.

Table 15. Analysis of Incentives
Total Non-Tax Incentive $19,150
Incentive Per Job $1,915
Rate of Return - 5 Years 66.7%
Rate of Return - 10 Years 63.1%
Payback period (years) 0.8

Note: The Rate of Return and Payback Period are calculated based on the sum of annual incentives, not the present value of the incentives.

Enter Incentive 
Description
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The graph below depicts the total incentives currently under consideration versus the cumulative net benefits to the City. The 
intersection indicates the length of time until the incentives are paid back.

Figure 2. Incentives Under Consideration
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Overview of Methodology 

The Total Impact model combines project-specific attributes with community data, tax rates, and assumptions to estimate the 
economic impact of the Project and the fiscal impact for local taxing districts over a 10-year period.

The economic impact as calculated in this report can be categorized into two main types of impacts. First, the direct economic 
impacts are the jobs and payroll directly created by the Project. Second, this economic impact analysis calculates the indirect 
and induced impacts that result from the Project. Indirect jobs and salaries are created in new or existing area firms, such as 
maintenance companies and service firms, that may supply goods and services for the Project. In addition, induced jobs and 
salaries are created in new or existing local businesses, such as retail stores, gas stations, banks, restaurants, and service 
companies that may supply goods and services to new workers and their families.

The economic impact estimates in this report are based on the Regional Input-Output Modeling System (RIMS II), a widely used 
regional input-output model developed by the U. S. Department of Commerce, Bureau of Economic Analysis. The RIMS II 
model is a standard tool used to estimate regional economic impacts. The economic impacts estimated using the RIMS II model 
are generally recognized as reasonable and plausible assuming the data input into the model is accurate or based on reasonable 
assumptions. Impact DataSource utilizes county-level multipliers to estimate the impact occurring at the sub-county level.

Two types of regional economic multipliers were used in this analysis: an employment multiplier and an earnings multiplier. An 
employment multiplier was used to estimate the number of indirect and induced jobs created or supported in the area.  An 
earnings multiplier was used to estimate the amount of salaries to be paid to workers in these new indirect and induced jobs.  
The employment multiplier shows the estimated number of total jobs created for each direct job. The earnings multiplier shows
the estimated amount of total salaries paid to these workers for every dollar paid to a direct worker. The multipliers used in this 
analysis are listed below:

33291A Valve and fitting (except plumbing) manufacturing City County
Employment Multiplier (Type II Direct Effect ) 1.8554 2.7006
Earnings Multiplier (Type II Direct Effect ) 1.5649 2.1230

The fiscal impacts calculated in this report are detailed in Appendix C. Most of the revenues estimated in this study result from 
calculations relying on (1) attributes of the Project, (2) assumptions to derive the value of associated taxable property or sales, 
and (3) local tax rates. In some cases, revenues are estimated on a per new household, per new worker, or per new school 
student basis.

The company or Project developer was not asked, nor could reasonably provide data for calculating some other revenues. For 
example, while the city will likely receive revenues from fines paid on speeding tickets given to new workers, the company does 
not know the propensity of its workers to speed. Therefore, some revenues are calculated using an average revenue approach. 
This approach uses relies on two assumptions:
             1. The taxing entity has two general revenue sources: revenues from residents and revenues from businesses.
             2. The taxing entity will collect (a) about the same amount of miscellaneous taxes and user fees from each new household 
             that results from the Project as it currently collects from existing households on average, and (b) the same amount of 
             miscellaneous taxes and user fees from the new business (on a per worker basis) will be collected as it collects from 
             existing businesses.

This report presents the results of an analysis undertaken by the Tomball Economic Development Corporation using Total Impact, 
an economic and fiscal impact analysis tool developed and supported by the Austin, TX based economic consulting firm, Impact 
DataSource.
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In the case of the school district, some additional state and federal revenues are estimated on a per new school student basis 
consistent with historical funding levels.

Additionally, this analysis sought to estimate the additional expenditures faced by the city and county to provide services to new 
households and new businesses. A marginal cost approach was used to calculate these additional costs. This approach relies on
two assumptions:
             1. The taxing entity spends money on services for two general groups: revenues from residents and revenues from
             businesses.
             2. The taxing entity will spend slightly less than its current average cost to provide local government services (police, fire, 
             EMS, etc.) to (a) new residents and (b) businesses on a per worker basis.

In the case of the school district, the marginal cost to educate new students was estimated based on a portion of the school's 
current expenditures per student and applied to the headcount of new school students resulting from the Project.

Additionally, this analysis seeks to calculate the impact on the school district's finances from the Project by generally, and at a 
summary level, mimicking the district's school funding formula.

According to the Texas Education Agency, any property added to local tax rolls, and the local taxes that this generates, reduces 
the amount of state funding equivalent to local taxes collected for maintenance and operations. The school district retains local 
taxes received for debt services and the corresponding state funding is not reduced.  

However, according to the Texas Education Agency, the school district will receive state aid for each new child that moves to the
District.  The additional revenues for the school district are calculated in this analysis.

About Impact DataSource

Impact DataSource is an Austin economic consulting, research, and analysis firm founded in 1993. The firm has conducted over 
2,500 economic impact analyses of firms, projects, and activities in most industry groups in Texas and more than 30 other states.
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TOMBALL EDC/ PREMIUM INTERESTS, LLC   

AGREEMENT 
 

THE STATE OF TEXAS  § 

§   KNOW ALL MEN BY THESE PRESENTS: 

COUNTY OF HARRIS  § 

 

This Agreement (the “Agreement”) is made and entered into by and between the 

Tomball Economic Development Corporation, an industrial development corporation created 

pursuant to Tex. Rev. Civ. Stat. Ann. Art. 5190.6, Section 4B, located in Harris County, Texas 

(the “TEDC”), and Premium Interests, LLC (the “Company”), 14406 Spring Mountain Drive, 

Tomball, Texas 77377.  

W I T N E S S E T H : 

WHEREAS, it is the established policy of the TEDC to adopt such reasonable measures 

from time-to-time as are permitted by law to endeavor to attract industry, create and retain 

primary jobs, expand the growth of the City of Tomball (the “City”), and thereby enhance the 

economic stability and growth of the City; and 

WHEREAS, the Company proposes to develop a 1.9970-acre tract of land within the 

City, located at 22502 Park Road, Tomball, TX 77377 (the “Property”), and more particularly 

described in Exhibit “A,” attached hereto and made a part hereof; and 

 WHEREAS, the Company plans to expend funds to construct an 11,920-square foot 

engineering design and manufacturing facility and make other capital improvements (the 

“Improvements”), generally described in Exhibit “B,” attached hereto and made a part hereof, as 

are necessary; and  

WHEREAS, the facility will house related companies, PopI International, Inc. (dba 

Premium Solutions), Premium Subsea, LLC, and Spec Services Inc. as described in Exhibit “C,” 

attached hereto and made a part hereof; and  
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 WHEREAS, the project will relocate six (6) full-time employees to the Property and 

create four (4) new employment positions in Tomball in conjunction with the relocation and 

development of its business operations at the Property; and  

WHEREAS, the TEDC agrees to provide to the Company the sum of Nineteen Thousand 

One Hundred and Fifty Dollars ($19,150.00) to assist in the construction of the Improvements, 

the relocation of the six (6) employees, and the creation of the four (4) new employment 

positions at the Property; and 

WHEREAS, the Company has agreed, in exchange and as consideration for the funding, 

to satisfy and comply with certain terms and conditions; and 

WHEREAS, this expenditure is found by the Board of Directors of the TEDC to be 

suitable for the relocation of the corporate headquarters to promote and develop new business 

enterprises on the Property;  

NOW, THEREFORE, in consideration of the premises and the mutual benefits and 

obligations set forth herein, including the recitals set forth above, the TEDC and the Company 

agree as follows: 

1. 

Except as provided by paragraph 4, the Company covenants and agrees that it will 

operate and maintain the proposed business for a term of at least five (5) years and will maintain 

ten (10) employees on the Property. 

2. 

The construction of the Improvements, the relocation of the six (6) employees, the hiring 

of the four (4) new employees, and the obtaining of all necessary occupancy permits from the 

City must occur within twenty-four (24) months from the Effective Date of this Agreement.  
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Extensions of these deadlines may be granted by the Board of Directors of the TEDC due to any 

extenuating circumstance or uncontrollable delay. 

 

3. 

 

The Company further covenants and agrees that it does not and will not knowingly 

employ an undocumented worker.  An “undocumented worker” shall mean an individual who, at 

the time of employment, is not (a) lawfully admitted for permanent residence to the United 

States; or (b) authorized under the law to be employed in that manner in the United States. 

4. 

 

In consideration of the Company's representations, promises, and covenants, TEDC 

agrees to grant to the Company Nineteen Thousand One Hundred and Fifty Dollars ($19,150.00) 

to fund a portion of the cost of the Improvements, the relocation of the six (6) employees, and the 

addition of the four (4) new employees to the Tomball operation.  The TEDC agrees to distribute 

such funds to the Company within thirty (30) days of receipt of a letter from the Company 

requesting such payment, which letter shall also include:  (a) a copy of the City’s occupancy 

permit for the Improvements to the Property; (b) proof that the company has added the number 

of employees indicated above to the Tomball operation as evidenced by copies of Texas 

Workforce Commission form C-3 or Internal Revenue Service form 941; (c) a copy of a letter 

from the City acknowledging that all necessary plats, plans, and specifications have been 

received, reviewed, and approved; (d) certification that the Improvements have been constructed 

in accordance with the approved plans and specifications; (e) an affidavit stating that all 

contractors and subcontractors providing work and/or materials in the construction of the 

Improvements have been paid and any and all liens and claims regarding such work have been 

released; and (f) Proof of payment to all contractors and subcontractors providing work and/or 
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materials in the construction of the Improvements, proof of payment must include copies of 

canceled checks and/or credit card receipts and copies of paid invoices from all contractors and 

subcontractors.   

In the event the number of jobs originally projected is not met or maintained, the amount 

of the funding provided to the Company by TEDC will be reduced on a pro-rata basis to reflect 

the actual number of jobs at the time of the request for disbursement of funds. 

5. 

 

It is understood and agreed by the parties that, in the event of a default by the Company 

on any of its obligations under this Agreement, the Company shall reimburse the TEDC the full 

amount paid to the Company by the TEDC, with interest at the rate equal to the 90 day Treasury 

Bill plus ½% per annum, within 120 days after the TEDC notifies the Company of the default.  It 

is further understood and agreed by the parties that if the Company is convicted of a violation 

under 8 U.S.C. Section 1324a(f), the Company will reimburse the TEDC the full amount paid to 

the Company, with interest at the rate equal to the 90 day Treasury Bill plus ½% per annum, 

within 120 days after the TEDC notifies the Company of the violation.   

The Company shall also reimburse the TEDC for any and all reasonable attorney’s fees 

and costs incurred by the TEDC as a result of any action required to obtain reimbursement of 

such funds.  Such reimbursement shall be due and payable thirty (30) days after the Company 

receives written notice of default accompanied by copies of all applicable invoices. 

It is understood and agreed by the parties that, in the event of a default by the TEDC on 

any of its obligations under this Agreement, the Company’s sole and exclusive remedy shall be 

limited to either a) the termination of this Agreement or b) a suit for specific performance. 
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6. 

 

Personal Liability of Public Officials:  To the extent permitted by law, no director, 

officer, employee or agent of the TEDC, and no officer, employee or agent of the City of 

Tomball, shall be personally responsible for any liability arising under or growing out of this 

Agreement. 

7. 

This Agreement shall inure to the benefit of and be binding upon the TEDC and the 

Company, and upon the Company's successors and assigns, affiliates, and subsidiaries, and shall 

remain in force whether the Company sells, assigns, or in any other manner disposes of, either 

voluntarily or by operation of law, all or any part of the Property and the agreements herein 

contained shall be held to be covenants running with the Property for so long as this Agreement, 

or any extension thereof, remains in effect. 

8. 

 Any notice provided or permitted to be given under this Agreement must be in writing 

and may be served by (i) depositing the same in the United States mail, addressed to the party to 

be notified, postage prepaid, registered or certified mail, return receipt requested; or (ii) by 

delivering the same in person to such party; or (iii) by overnight or messenger delivery service 

that retains regular records of delivery and receipt; or (iv) by facsimile; provided a copy of such 

notice is sent within one (1) day thereafter by another method provided above.  The initial 

addresses of the parties for the purpose of notice under this Agreement shall be as follows:   

 

 If to City:   Tomball Economic Development Corporation 

     401 W. Market Street 

     Tomball, Texas 77375 

     Attn:  President, Board of Directors 
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 If to Company:  Premium Interests, LLC 

     14406 Spring Mountain Drive 

     Tomball, Texas 77377 

     Attn: James W. Mohrfeld, CEO 

9. 

 This Agreement shall be performable and enforceable in Harris County, Texas, and shall 

be construed in accordance with the laws of the State of Texas. 

10. 

 Except as otherwise provided in this Agreement, this Agreement shall be subject to 

change, amendment or modification only in writing, and by the signatures and mutual consent of 

the parties hereto. 

11. 

 The failure of any party to insist in any one or more instances on the performance of any 

of the terms, covenants or conditions of this Agreement, or to exercise any of its rights, shall not 

be construed as a waiver or relinquishment of such term, covenant, or condition, or right with 

respect to further performance. 

12. 

 This Agreement shall bind and benefit the respective Parties and their legal successors 

and shall not be assignable, in whole or in part, by any party without first obtaining written 

consent of the other party. 

13. 

 In the event any one or more words, phrases, clauses, sentences, paragraphs, sections, or 

other parts of this Agreement, or the application thereof to any person, firm, corporation, or 

circumstance, shall be held by any court of competent jurisdiction to be invalid or 

unconstitutional for any reason, then the application, invalidity or unconstitutionality of such 
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words, phrases, clauses, sentences, paragraphs, sections, or other parts of this Agreement shall be 

deemed to be independent of and severable from the remainder of this Agreement, and the 

validity of the remaining parts of this Agreement shall not be affected thereby. 

IN TESTIMONY OF WHICH, THIS AGREEMENT has been executed by the parties on this 

______ day of ________________ 2016 (the “Effective Date”). 

 

PREMIUM INTERESTS, LLC 

 

 

By:        

Name: James W. Mohrfeld                

Title: CEO    

 

ATTEST: 

 

 

By: ______________________________      

Name:       

Title:       

 

 

 

TOMBALL ECONOMIC DEVELOPMENT 

CORPORATION 

 

By:        

Name: Gretchen Fagan     

Title: President, Board of Directors    

 

 

ATTEST: 

 

By: ______________________________      

Name: William E. Sumner Jr.    

Title: Secretary, Board of Directors    

Page 112 of 195
Page 36 of 41Page 36 of 41Page 36 of 41Page 36 of 41



TOMBALL EDC/ PREMIUM INTERESTS, LLC  8 

 

ACKNOWLEDGMENT 

 

THE STATE OF TEXAS § 

§ 

COUNTY OF HARRIS § 

 

 

This instrument was acknowledged before me on the _____ day of _________________ 

2016, by James W. Mohrfeld, the CEO of Premium Interests, LLC, for and on behalf of said 

company. 

 

 

      __________________________________________ 

Notary Public in and for the State of Texas 

 

My Commission Expires:  __________ 

 

(SEAL) 

 

 

ACKNOWLEDGMENT 

 

 

THE STATE OF TEXAS § 

§ 

COUNTY OF HARRIS § 

 

 

This instrument was acknowledged before me on the _____ day of _________________ 

2016, by Gretchen Fagan, President of the Board of Directors of the Tomball Economic 

Development Corporation, for and on behalf of said Corporation. 

 

 

      __________________________________________ 

Notary Public in and for the State of Texas 

 

My Commission Expires:  __________ 

(SEAL) 
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Exhibit A 

Legal Description of Property 

 

 

 

Page 114 of 195
Page 38 of 41Page 38 of 41Page 38 of 41Page 38 of 41



 

TOMBALL EDC/ PREMIUM INTERESTS, LLC 10 

Exhibit B 

Description of Improvements 

 

Construction of an approximately 11,920-square foot engineering design and 

manufacturing facility with approximately one-quarter of that being office space, and the 

remainder being warehouse, fabrication, assembly, testing, and shipping space, along 

with related parking and drive aisles and detention facility to be located at 22502 Park 

Road, Tomball, TX 77377. 
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Exhibit B Continued 

Description of Improvements 

 

 

 

 

Front façade of building (facing west to Park Road).  

South elevation facing parking lot.   
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Exhibit C  

Related Business Entities 

 

 

 

 

 

 

 

 

 

 

 

 

All operating companies currently work out of a leased facility at 21912 Mueschke Road, 

Tomball, TX 77377, in unincorporated Harris County, west of Tomball city limits. 

PopI International, Inc. 

(Operating company) – 

Provides engineering 

services, consulting, 

manufacturing of 

specialty valves and other 

equipment for customers. 

 -President: James Mohrfeld 

(Sole employee) 

SPEC Services Inc. 

(Operating Company) – Provides 

contracted engineering, management, 

and manufacturing services under 

Service Agreements to Premium 

Solutions and to Premium Subsea.  
 

President:  Austin Mohrfeld 

5 employees and 2 independent contractors 

dba 
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Regular City Council
Agenda Item Meeting Date: November 21, 2016

Data Sheet
 

Topic:
Approve, on First Reading, Resolution No. 2016-26-TEDC, a Resolution of the City Council of the City of
Tomball, Texas, authorizing and approving the Tomball Economic Development Corporation’s Project to
Expend Funds in accordance with an Economic Development Performance Agreement by and between the
Corporation and Brandt Construction LLC, to make direct incentives to, or expenditures for, assistance with
infrastructure costs for the promotion of new or expanded business enterprise related to the construction of a
new commercial facility to be located on a 2.3291-acre tract of land at 22110 Hufsmith-Kohrville Road,
Tomball, TX 77375.  The estimated amount of expenditures for such Project $65,694.00.

Background:
All expenditures of the Tomball Economic Development Corporation (TEDC) sales tax revenue must first be
approved as a “Project” of the Corporation.  At its regular meeting on November 15, 2016, the TEDC Board
of Directors did take formal action to approve, as a Project of the TEDC, an agreement with Brandt
Construction LLC for the promotion of new or expanded business development related to the construction of
a new commercial facility (4,027-square foot office building and a 3,042-square foot warehouse facility on a
2.3291-acre tract of land) to be located at 22110 Hufsmith-Kohrville Road, Tomball, TX 77375. The Tomball
City Council has final approval authority over all projects and agreements of the TEDC.

Origination:
Chad Brandt, President, Brandt Construction

Recommendation:
Approval of Resolution No. 2016-26-TEDC on first reading

Funding:
Yes
Account Number:Project Grants

Party(ies) responsible for placing this item on agenda:
Kelly Violette, Executive Director, Tomball Economic Development Corporation

ACTION TAKEN
Approval

Yes No
Readings Passed

 1st  2nd
Other

ATTACHMENTS:
Des cr i pt i on

TEDC Memo
Request Letter
Resolution No. 2016-26-TEDC
TEDC Performance Agreement

Page 118 of 195
Page 1 of 30Page 1 of 30Page 1 of 30Page 1 of 30Page 1 of 30



Economic Impact Analysis Report

Page 119 of 195
Page 2 of 30Page 2 of 30Page 2 of 30Page 2 of 30Page 2 of 30



 
 

TO:   Honorable Mayor and City Council 

 

FROM:  Kelly Violette 

   Executive Director 

 

MEETING DATE:   November 21, 2016 

 

SUBJECT:  Brandt Construction LLC Performance Agreement 

 

 
 

The Tomball Economic Development Corporation has received a request from Chad Brandt, President 

of Brandt Construction LLC, for assistance with infrastructure costs related to the development of a 

proposed 4,027-square foot office building and a 3,042-square foot warehouse facility on a 2.3291-acre 

tract of land located at 22110 Hufsmith-Kohrville Road, in Tomball.   

 

Brandt Construction is currently located at 9337 Spring Cypress Road, Suite G3, in Spring, Texas and 

desires to relocate its operations to Tomball.  The company currently has 14 employees and plans to hire 

3 additional employees within the first two years of operation.  Brandt Construction was founded in 

2001 and specializes in site development, concrete paving, earthwork, detention development, storm 

drainage, site utilities, foundations, etc.   

 

The new office building will be the company’s headquarters for estimating, meetings, and daily clerical 

operations. The shop will serve as a mechanics shop and minimal equipment storage.  The estimated 

capital investment for the project is $2,100,000.00.  The eligible infrastructure improvements include 

water and sewer extensions, drainage facilities, and related site improvements totaling approximately 

$202,728.00. 

 

Although this project does not create primary jobs, it does promote the development and expansion of 

business enterprise, which is considered a permissible project as outlined in Texas Economic 

Development Legislation.  

 

An economic impact analysis is included with the agreement to show the impact of this project on 

Tomball’s economy.  Per the analysis, the estimated 5-year net benefit for the City of Tomball is 

$218,981.00.  The proposed incentive is an amount not to exceed $65,694.00, based on actual 

expenditures for eligible infrastructure improvements.  The anticipated rate of return on the incentive 

over 5 years is 66.7%. 
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KDW 

Dear Kelly 

Bradt Construction 
L.L.C. 

9337 Spring Cypress Rd G-3 
SpringTx, 77379 

November 3, 2016 

Brandt Construction LLC is submitting this request for grant funding assistance to 
TEDC for our business relocation. 

Brandt Construction LLC was founded in 2001 and has completed hundreds of site 
construction projects in the surrounding Houston area. We specialize in site 
development, concrete paving, earthwork, detention development, storm drainage, 
site utilities, foundations, etc ... We have been involved in many high profile 
projects over the past several years including Reliant Stadium, Minute Maid Park, 
Baylor Medical Center, several HISD school projects, SFA college expansion, and 
many others. Our working area includes Houston and surrounding cities. 

Brandt Construction currently has 14 employees. We are planning to construct a 
4,000 sf professional office building with a detached 3,400 sf shop/warehouse. Both 
buildings will be metal buildings with the office having stone and stucco elevations 
for cosmetic enhancement. The new office will serve as our home headquarters for 
estimating, financial meetings, new development meetings, and daily clerical 
operations. The shop will serve as a mechanics shop and minimal equipment 
storage. 

I started Brandt Construction over 15 years ago on a property in Houston. 
Watching the economy and population grow, I have decided it was time to relocate 
our headquarters closer to home. My family and I have always lived in this area 
and look forward to moving our office here too! We are excited to join the Tomball 
community and continue building our business for many years to come. 

The total estimated cost of our new facilities project is estimated at $2,100,000.00. 
We would appreciate your consideration for any grants, tax reductions, or any other 
incentives you may have to offer to help absorb some ofthe relocation costs 
associated with the new office. 

Thank You, 

~4'~ 
President, Brandt Construction LLC 
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RESOLUTION NO. 2016-26-TEDC 

 

 

 A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF TOMBALL, 

TEXAS, AUTHORIZING AND APPROVING THE TOMBALL 

ECONOMIC DEVELOPMENT CORPORATION’S PROJECT TO EXPEND 

FUNDS IN ACCORDANCE WITH AN ECONOMIC DEVELOPMENT 

AGREEMENT BY AND BETWEEN THE CORPORATION AND BRANDT 

CONSTRUCTION LLC TO PROMOTE AND DEVELOP A NEW OR 

EXPANDED BUSINESS ENTERPRISE; CONTAINING OTHER 

PROVISIONS RELATING TO THE SUBJECT; AND PROVIDING FOR 

SEVERABILITY. 

 

*  *  *  *  * 

 

 WHEREAS, the Tomball Economic Development Corporation (the “TEDC”), created 

pursuant to the Development Corporation Act, now Chapter 501 of the Texas Local Government 

Code, as amended (the “Act”), desires to adopt projects and provide incentives for economic 

development within the City; and  

 

 WHEREAS, the Board of Directors of the TEDC had adopted as a specific project the 

expenditure of the estimated amount of Sixty-Five Thousand Six Hundred and Ninety-Four Dollars 

($65,694.00), found by the Board to be required or suitable to promote a new business development 

by Brandt Construction LLC; and 

 

 WHEREAS, pursuant to the Act, the TEDC may not undertake such project without the 

approval of Tomball City Council; and 

 

 WHEREAS, City Council finds and determines that such project promotes new or 

expanded business development and is in the best interests of the citizenry; now, therefore, 

 

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF TOMBALL, TEXAS: 

 Section 1. The facts and matters set forth in the preamble of this Resolution are hereby 

found to be true and correct. 

 

 Section 2. The City Council hereby authorizes and approves the adoption, by the Board 

of Directors of the Tomball Economic Development Corporation, as a specific project for the 

economic development of the City, an expenditure of the estimated amount of Sixty-Five 

Thousand Six Hundred and Ninety-Four Dollars ($65,694.00), to Brandt Construction LLC in 

accordance with an economic development agreement by and between the TEDC and Brandt 

Construction LLC, to promote and develop a new or expanded business enterprise, to be located 

at 22110 Hufsmith-Kohrville Road, Tomball, TX 77375. 

 

Section 3. In the event any clause, phrase, provision, sentence, or part of this 

Resolution or the application of the same to any person or circumstance shall for any reason be 
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adjudged invalid or held unconstitutional by a court of competent jurisdiction, it shall not affect, 

impair, or invalidate this Resolution as a whole or any part or provision hereof other than the part 

declared to be invalid or unconstitutional; and the City Council of the City of Tomball, Texas, 

declares that it would have passed each and every part of the same notwithstanding the omission of 

any such part thus declared to be invalid or unconstitutional, whether there be one or more parts. 
  

 PASSED AND APPROVED on first reading this _____ day of ________________, 2016. 

 PASSED, APPROVED, AND RESOLVED on second and final reading this _____ day of 

_____________________, 2016. 

 

              

       Gretchen Fagan, Mayor 

 

ATTEST: 

 

 

       

Doris Speer, City Secretary 
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TOMBALL EDC/ BRANDT CONSTRUCTION LLC 

AGREEMENT 
 

 

 

THE STATE OF TEXAS  § 

§ KNOW ALL MEN BY THESE PRESENTS: 

COUNTY OF HARRIS  § 

 

This Agreement (the “Agreement”) is made and entered into by and between the 

Tomball Economic Development Corporation, an industrial development corporation created 

pursuant to Tex. Rev. Civ. Stat. Ann. Art. 5190.6, Section 4B, located in Harris County, Texas 

(the “TEDC”), and Brandt Construction LLC (the “Company”), 9337 Spring Cypress Road, 

Suite G3, Spring, Texas 77379. 

W I T N E S S E T H : 
 

WHEREAS, it is the established policy of the TEDC to adopt such reasonable measures 

from time-to-time as are permitted by law to endeavor to attract industry, create and retain 

primary jobs, expand the growth of the City of Tomball (the “City”), and thereby enhance the 

economic stability and growth of the City; and 

 WHEREAS, the Company proposes to develop an approximately 2.3291-acre tract of 

land within the City, located at 22110 Hufsmith-Kohrville Road, Tomball, TX 77375 (the 

“Property”), more particularly described in Exhibit “A,” attached hereto and made a part hereof; 

and 

WHEREAS, such development shall include the construction of a 4,027-square foot 

office building and a 3,042-square foot warehouse facility (the “Improvements”) on the site, and 

more particularly described in Exhibit “B,” attached hereto and made a part hereof; and  
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WHEREAS, the Company also proposes to move fourteen (14) full-time employees to 

the Property and to create three (3) new jobs in Tomball within the first two years of operation in 

conjunction with the relocation of its business operations to the Property; and  

WHEREAS, the TEDC agrees to provide to the Company funding in an amount not to 

exceed Sixty-Five Thousand Six Hundred and Ninety-Four Dollars ($65,694.00), to assist in the 

construction of certain targeted infrastructure necessary to promote and develop a new business 

enterprise on the Property.  The infrastructure found by the Board of Directors of TEDC to be 

required to develop the Property are site improvements and utilities including water, sewer, and 

drainage facilities (the “Infrastructure Improvements”), identified and described in Exhibit “C,” 

attached hereto and made a part hereof; and 

WHEREAS, the Company has agreed, in exchange and as consideration for the funding, 

to satisfy and comply with certain terms and conditions; 

NOW, THEREFORE, in consideration of the premises and the mutual benefits and 

obligations set forth herein, including the recitals set forth above, the TEDC and the Company 

agree as follows: 

1. 

The Company covenants and agrees that it will construct and maintain on the Property a 

4,027-square foot office building and a 3,042-square foot warehouse facility (the 

“Improvements”) identified and described in Exhibit “B,” attached hereto and made a part 

hereof.  In conjunction with development of the Property, the Company further agrees to 

construct the Improvements contemplated by this Agreement, in accordance with the 

requirements of the ordinances of the City and the plans and specifications approved by the City.  
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The Company further represents and agrees that it will certify the final estimated costs of the 

construction of such Improvements to the TEDC prior to construction. 

2. 

Construction of the Improvements on the Property, including construction of the 

Infrastructure Improvements, must commence within 180 days from the date of this Agreement 

(the “Start Date”), and the Company shall notify the TEDC of such Start Date.  The 

Development of the Property, including construction of the Improvements shall be completed, 

and all necessary occupancy permits from the City shall be obtained, within eighteen months of 

the Start Date.  Extensions of these deadlines, due to extenuating circumstances or uncontrollable 

delay, may be granted at the sole discretion of the Board of Directors of the TEDC. 

3. 

 

The Company further represents and agrees that the Improvements described in 

Paragraph 1 hereof will be operated and maintained for a term of at least five (5) years. 

 4. 

 

The Company further covenants and agrees that the Company or any owner or lessee of 

the Improvements does not and will not knowingly employ an undocumented worker. An 

“undocumented worker” shall mean an individual who, at the time of employment, is not (a) 

lawfully admitted for permanent residence to the United States; or (b) authorized by law to be 

employed in that manner in the United States. 

5. 

 

In consideration of the Company's representations, promises, and covenants, TEDC 

agrees to reimburse the Company based on the actual cost of the Improvements in an amount not 

to exceed Sixty-Five Thousand Six Hundred and Ninety-Four Dollars ($65,694.00).  The TEDC 
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agrees to reimburse the Company for such amount within thirty (30) days of receipt of a letter 

from the Company requesting such payment and including:  (a) certification of the actual cost of 

constructing the Infrastructure Improvements; (b) a copy of the City’s occupancy permit for the 

Improvements to the Property; (c) verification from the City acknowledging that all necessary 

plats, permits, plans, and specifications have been received, reviewed, and approved; (d) 

verification that the Infrastructure Improvements have been constructed in accordance with the 

approved plans and specifications; (e) an affidavit stating that all contractors and subcontractors 

providing work and/or materials in the construction of the Infrastructure Improvements have 

been paid and any and all liens and claims regarding such work have been released; and, (f) 

Proof of payment to all contractors and subcontractors providing work and/or materials in the 

construction of the Infrastructure Improvements, proof of payment must include copies of 

canceled checks and/or credit card receipts and copies of paid invoices from all contractors and 

subcontractors. 

6. 

 

It is understood and agreed by the parties that, in the event of a default by the Company 

on any of its obligations under this Agreement, the Company shall reimburse the TEDC the full 

amount paid to the Company by the TEDC, with interest at the rate equal to the 90-day Treasury 

Bill plus one-half percent (½%) per annum, within thirty (30) days after the TEDC notifies the 

Company of the default.  It is further understood and agreed by the parties that if the Company, 

or any owner or lessee of the Improvements, is convicted of a violation under 8 U.S.C. Section 

1324a(f), the Company will reimburse the TEDC the full amount paid to the Company, with 

interest at the rate equal to the 90-day Treasury Bill plus one-half percent (½%) per annum, 

within thirty (30) days after the TEDC notifies the Company of the violation.   
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The Company shall also reimburse the TEDC for any and all reasonable attorney’s fees 

and costs incurred by the TEDC as a result of any action required to obtain reimbursement of 

such funds.  Such reimbursement shall be due and payable thirty (30) days after the Company 

receives written notice of default.  It is understood and agreed by the parties that, in the event of 

a default by the TEDC on any of its obligations under this Agreement, the Company’s sole and 

exclusive remedy shall be limited to either a) the termination of this Agreement or b) a suit for 

specific performance. 

7. 

 

Personal Liability of Public Officials:  To the extent permitted by law, no director, 

officer, employee or agent of the TEDC, and no officer, employee or agent of the City of 

Tomball, shall be personally responsible for any liability arising under or growing out of this 

Agreement. 

8. 

 

This Agreement shall inure to the benefit of and be binding upon the TEDC and the 

Company, and upon the Company's successors and assigns, affiliates, and subsidiaries, and shall 

remain in force whether the Company sells, assigns, or in any other manner disposes of, either 

voluntarily or by operation of law, all or any part of the Property and the agreements herein 

contained shall be held to be covenants running with the Property for so long as this Agreement, 

or any extension thereof, remains in effect. 

9. 

 Any notice provided or permitted to be given under this Agreement must be in writing 

and may be served by (i) depositing the same in the United States mail, addressed to the party to 

be notified, postage prepaid, registered or certified mail, return receipt requested; or (ii) by 
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delivering the same in person to such party; or (iii) by overnight or messenger delivery service 

that retains regular records of delivery and receipt; or (iv) by facsimile; provided a copy of such 

notice is sent within one (1) day thereafter by another method provided above.  The initial 

addresses of the parties for the purpose of notice under this Agreement shall be as follows:   

 If to City:   Tomball Economic Development Corporation 

     401 W. Market Street 

     Tomball, Texas 77375 

     Attn:  President, Board of Directors 

 

 If to Company:  Brandt Construction LLC 

     9337 Spring Cypress Road, Suite G3 

     Spring, TX  77379 

     Attn: Chad Brandt, President 

10. 

 This Agreement shall be performable and enforceable in Harris County, Texas, and shall 

be construed in accordance with the laws of the State of Texas. 

11. 

 Except as otherwise provided in this Agreement, this Agreement shall be subject to 

change, amendment or modification only in writing, and by the signatures and mutual consent of 

the parties hereto. 

12. 

 The failure of any party to insist in any one or more instances on the performance of any 

of the terms, covenants or conditions of this Agreement, or to exercise any of its rights, shall not 

be construed as a waiver or relinquishment of such term, covenant, or condition, or right with 

respect to further performance. 
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13. 

 This Agreement shall bind and benefit the respective Parties and their legal successors 

and shall not be assignable, in whole or in part, by any party without first obtaining written 

consent of the other party. 

14. 

 In the event any one or more words, phrases, clauses, sentences, paragraphs, sections, or 

other parts of this Agreement, or the application thereof to any person, firm, corporation, or 

circumstance, shall be held by any court of competent jurisdiction to be invalid or 

unconstitutional for any reason, then the application, invalidity or unconstitutionality of such 

words, phrases, clauses, sentences, paragraphs, sections, or other parts of this Agreement shall be 

deemed to be independent of and severable from the remainder of this Agreement, and the 

validity of the remaining parts of this Agreement shall not be affected thereby. 

 

IN TESTIMONY OF WHICH, THIS AGREEMENT has been executed by the parties on 

this ______ day of ________________ 2016 (the “Effective Date”). 

 

BRANDT CONSTRUCTION LLC 

 

 

By:        

Name:  Chad Brandt                       

Title: President_________________   

ATTEST: 

 

 

By: ______________________________       

Name:       

Title:       
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TOMBALL ECONOMIC DEVELOPMENT 

CORPORATION 

 

 

 

By:        

Name:    Gretchen Fagan                       

Title: President, Board of Directors   

   

 

 

 

 

ATTEST: 

 

 

 

By:        

Name:    William Sumner, Jr.                     

Title: Secretary, Board of Directors    
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ACKNOWLEDGMENT 

 

THE STATE OF TEXAS § 

§ 

COUNTY OF HARRIS § 

 

 

This instrument was acknowledged before me on the _____ day of _________________ 

2016, by ___________________________, the ___________________________________ of   

Brandt Construction LLC and on behalf of said Company. 

 

 

      __________________________________________ 

Notary Public in and for the State of Texas 

 

My Commission Expires:  __________  

 

(SEAL) 

 

 

 

ACKNOWLEDGMENT 

 

 

THE STATE OF TEXAS § 

§ 

COUNTY OF HARRIS § 

 

 

This instrument was acknowledged before me on the _____ day of _________________ 

2016, by _______________________________, President of the Board of Directors of the 

Tomball Economic Development Corporation, for and on behalf of said Corporation. 

 

 

      __________________________________________ 

Notary Public in and for the State of Texas 

 

My Commission Expires:  __________ 

(SEAL) 
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TOMBALL EDC/ BRANDT CONSTRUCTION LLC 

EXHIBIT “A” 

 

Legal Description of Property 

 

 

 

2.3291 acres of land situated in the Jesse Pruitt Survey, Abstract Number 629, City of Tomball, 

Harris County, Texas, being a portion of Lot 1, Block 1 of Brandt Holdings, a subdivision as 

shown on map or plat recorded under Film Code Number 679589 of the Map Records of Harris 

County, Texas.  
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TOMBALL EDC/ BRANDT CONSTRUCTION LLC 

EXHIBIT “B” 

 

Description of Improvements 

 
 

Construction of a 4,027-square foot office building and a 3,042-square foot warehouse facility on 

an approximately 2.3291-acre tract of land located at 22110 Hufsmith-Kohrville Road, Tomball, 

TX 77375. 
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TOMBALL EDC/ BRANDT CONSTRUCTION LLC 

EXHIBIT “C” 

 

Description of Infrastructure Improvements 

 

 
      
• Water Line Construction - $10,490 

 Sanitary Sewer Construction - $18,522 

• Storm Sewer Construction - $58,779 

• Drainage Channel Improvements - $4,108 

• Site Preparation/Improvements - $110,829 

Total: $202,728 
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EXECUTIVE SUMMARY

Prepared by:
Tomball Economic Development Corporation
29201 Quinn Rd., Suite B
Tomball, Texas 77375

Prepared using Total Impact

A REPORT OF THE ECONOMIC IMPACT OF
BRANDT CONSTRUCTION LLC IN TOMBALL, TX

November 7, 2016
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The analysis relies on prospective estimates of business activity that may not be realized.
Tomball Economic Development Corporation made reasonable efforts to ensure that the
project-specific data entered into the Total Impact model reflects realistic estimates of
future activity.

No warranty or representation is made by Tomball Economic Development Corporation
or Impact DataSource that any of the estimates or results contained in this study will
actually be achieved.

The Total Impact model is a customized software program licensed to the Tomball
Economic Development Corporation. The model includes estimates, assumptions, and
other information developed by Impact DataSource from its independent research effort
detailed in Tomball Economic Development Corporation's Total Impact User Guide.

PURPOSE &
LIMITATIONS This report presents the results of an analysis undertaken by the Tomball Economic

Development Corporation using Total Impact, an economic and fiscal impact analysis
tool developed and supported by the Austin, TX based economic consulting firm, Impact
DataSource.
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BRANDT CONSTRUCTION LLC   |   ECONOMIC IMPACT

Introduction

This report presents the results of an economic impact analysis performed using Total Impact, a model developed by Impact 
DataSource. The report estimates the impact that a potential project in the City of Tomball will have on the local economy and 
estimates the costs and benefits for local taxing districts over a 10-year period.

Description of the Project

Economic Impact Overview

The Project's operations will support employment and other economic impacts in the community. The 17.0 workers directly 
employed by the Project will earn approximately $55,000 per year on average over the next 10 years. This direct activity will 
support 9.4 indirect and induced workers in the community earning $41,000 on average over the next 10 years. The total 
additional payroll or workers' earnings associated with the Project is estimated to be approximately $13.0 million over the 
next 10 years.

On average, the Project will generate $4.0 million in direct economic output over the next 10 years. Spin-off businesses in the 
community will produce $1.7 million in economic output per year as a result of the Project. In total, the Project will support 
$5.7 million in economic output per year on average. Economic output is the value of goods and services produced in the 
economy and can be thought of as revenues for businesses. The economic output calculations in this report were 
estimated using the RIMS II economic impact model and the Project's employment estimates.

Accounting for various taxable sales and purchases, including activity associated with the Project, worker spending, and visitors' 
spending in the community, the Project is estimated to support approximately $19.2 million in taxable sales over the next 10
years.

Table 1. Economic Impact Over the Next 10 Years
Indirect &

Direct  Induced Total
Number of permanent direct, indirect, and induced jobs to be created 17.0 9.4 26.4
Salaries to be paid to direct, indirect, and induced workers $9,157,263 $3,795,686 $12,952,949
Economic output generated by direct, indirect, and induced activity $39,540,875 $17,413,802 $56,954,677
Taxable sales and purchases expected in the City $19,059,766 $106,279 $19,166,045

Brandt Construction LLC was founded in 2001 and specializes in site development, concrete paving, earthwork, detention 
development, storm drainage, site utilities, foundations, etc.  Brandt Construction is currently located in Spring, TX and has 14 
employees. The company plans to relocate to a 2.3291-acre tract located on Hufsmith-Kohrville Road in Tomball and desires to 
construct a 4,027 sf professional office building and a 3,042 sf shop/warehouse. The office will serve a home headquarters for 
estimating, financial meetings, new development meetings, and daily clerical operations. The shop will serve as a mechanics shop 
and minimal equipment storage.  The estimated capital investment for the project is $2,100,000.00.
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BRANDT CONSTRUCTION LLC   |   ECONOMIC IMPACT

The Project may result in new residents moving to the community and potentially new residential properties being constructed 
as summarized below.

Table 2. Population Impacts Over the Next 10 Years
Indirect &

Direct  Induced Total
Number of direct, indirect, and induced workers who will move to the City 0.9 0.5 1.4
Number of new residents in the City 2.3 1.4 3.7
Number of new residential properties to be built in the City 0.1 0.1 0.2
Number of new students expected to attend local school district 0.5 0.3 0.8

The Project is estimated to support an average of approximately $1.8 million in new non-residential taxable property each year 
over the next 10 years. The taxable value of property supported by the Project over the 10-year period is shown in the following 
table.

Table 3. Value of Taxable Property Supported by the Project Over the Next 10 Years
The Project's Property Total

New Buildings & Furniture, Subtotal Residential &
Residential Other Real Prop. Fixtures, & Nonresidential Nonresidential

Year Property Land Improvements Equipment Inventories Property Property
1 $33,735 $200,000 $900,000 $1,000,000 $0 $2,100,000 $2,133,735
2 $34,409 $204,000 $918,000 $900,000 $0 $2,022,000 $2,056,409
3 $35,097 $208,080 $936,360 $800,000 $0 $1,944,440 $1,979,537
4 $35,799 $212,242 $955,087 $700,000 $0 $1,867,329 $1,903,128
5 $36,515 $216,486 $974,189 $600,000 $0 $1,790,675 $1,827,191
6 $37,246 $220,816 $993,673 $500,000 $0 $1,714,489 $1,751,735
7 $37,991 $225,232 $1,013,546 $400,000 $0 $1,638,779 $1,676,769
8 $38,750 $229,737 $1,033,817 $300,000 $0 $1,563,554 $1,602,305
9 $39,525 $234,332 $1,054,493 $200,000 $0 $1,488,825 $1,528,351
10 $40,316 $239,019 $1,075,583 $200,000 $0 $1,514,602 $1,554,918

The taxable value of residential property represents the value of properties that may be constructed as a result of new workers 
moving to the community. 

This analysis assumes the residential real property appreciation rate to be 2.0% per year. The Project's real property is assumed 
to appreciate at a rate of 2.0% per year. The analysis assumes the Project's furniture, fixtures, and equipment will depreciate 
over time according to the depreciation schedule shown in Appendix A.
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Temporary Construction Impact

The Project will include an initial period of construction where $0.9 million will be spent to construct new buildings and other real 
property improvements. It is assumed that 70.0% of the construction expenditure will be spent on materials and 30.0% on labor.
The temporary construction activity will support temporary economic impacts in the community in the form of temporary 
construction employment and sales for local construction firms.

Table 4. Spending and Estimated Direct Employment Impact of Project-Related Construction Activity
Amount

Total construction expenditure $900,000
Materials $630,000

Labor $270,000
Temporary Construction Workers Supported (Average Earnings = $51,300) 5.3

The following table presents the temporary economic impacts resulting from the construction.

Table 5. Temporary Economic Impact of Project-Related Construction Activity
Indirect &

Direct  Induced Total
Number of temporary direct, indirect, and induced job years to be supported* 5.3 4.0 9.3
Salaries to be paid to direct, indirect, and induced workers $270,000 $141,048 $411,048
Revenues or sales for businesses related to construction $900,000 $798,840 $1,698,840
* A job year is defined as full employment for one person for 2080 hours in a 12-month span.

Sales tax calculations related to construction activity are presented in the following table. The sales tax revenue generated from 
construction-period taxable spending is included in the fiscal impact for affected districts in Year 1 of this analysis.

Table 6. Construction-Related Taxable Spending
Estimate

Expenditure for Materials $630,000
Percent of Materials subject to local tax 9.0%

Subtotal Taxable Materials $56,700

Expenditure for Labor / Paid to construction workers $270,000
Percent of gross earnings spent on taxable goods and services 25.0%
Percent of taxable spending done locally 30.0%

Subtotal Taxable Construction Worker Spending $20,250

Expenditure for Furniture, Fixtures, & Equipment (FF&E) $1,000,000
Percent of FF&E subject to local tax 35.0%

Subtotal Taxable FF&E Purchases $350,000

Total Construction-Related Taxable Spending $426,950

The above construction analysis focuses on the impact resulting from the Project's construction investments identified in Year 1. If 
construction will be phased in over several years or an expansion is planned in a later year, parallel calculations will be performed 
for those years.
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Fiscal Impact Overview

The Project will generate additional benefits and costs for the City. Overall, the City will receive approximately $437,600 in net 
benefits over the 10-year period. The table below displays the estimated additional benefits, costs, and net benefits to be received 
by the City over the next 10 years of the Project. Appendix C contains the year-by-year calculations.

Table 7. City of Tomball: Benefits, Costs, and Net Benefits Over the Next 10 Years
Amount

Sales Taxes $383,321
Property Taxes - Project $60,249
Property Taxes - New Residential $1,261
Utility Revenue $107,188
Utility Franchise Fees $8,753
Building Permits and Fees $3,690
Hotel Occupancy Taxes $168
Miscellaneous Taxes & User Fees $13,895

Subtotal Benefits $578,526
Cost of Providing Municipal Services ($28,338)
Cost of Providing Utility Services ($112,548)

Subtotal Costs ($140,885)
Net Benefits $437,640
Present Value (5% discount rate) $338,656

Table 8. Year-by-Year Benefits, Costs, and Net Benefits for the City of Tomball
Net Cumulative

Year Benefits Costs Benefits Net Benefits
1 $63,618 ($10,863) $52,755 $52,755
2 $54,246 ($13,329) $40,917 $93,672
3 $54,929 ($13,596) $41,333 $135,005
4 $55,632 ($13,868) $41,764 $176,770
5 $56,356 ($14,145) $42,211 $218,981
6 $57,101 ($14,428) $42,673 $261,654
7 $57,869 ($14,717) $43,152 $304,806
8 $58,658 ($15,011) $43,647 $348,453
9 $59,470 ($15,311) $44,159 $392,611
10 $60,646 ($15,617) $45,029 $437,640

Total $578,526 ($140,885) $437,640
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Figure 1. Annual Fiscal Net Benefits for the City of Tomball

Impact from Project and Workers

The City will receive benefits from the activity, spending, and investments associated with (1) the Project and (2) the workers. 
These benefits, associated costs, and resulting net benefits for the next 10 years are shown below for these two categories.

Table 9: Net Benefits to the City from the Project and Workers
The Project Workers Total

Sales Taxes $376,067 $7,254 $383,321
Real Property Taxes $41,127 $0 $41,127
FF&E Property Taxes $19,121 $0 $19,121
Inventory Property Taxes $0 $0 $0
New Residential Property Taxes $0 $1,261 $1,261
Utility Revenue $84,945 $22,244 $107,188
Utility Franchise Fees $7,295 $1,458 $8,753
Building Permits and Fees $3,690 $0 $3,690
Hotel Occupancy Taxes $168 $0 $168
Miscellaneous Taxes & User Fees $8,425 $5,471 $13,895

Subtotal Benefits $540,838 $37,687 $578,526
Cost of Providing Municipal Services ($17,216) ($11,122) ($28,338)
Cost of Providing Utility Services ($89,192) ($23,356) ($112,548)

Subtotal Costs ($106,407) ($34,478) ($140,885)
Net Benefits $434,431 $3,209 $437,640
Percent of Total Net Benefits 99.3% 0.7%
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Non-Tax Incentives

The Tomball EDC is considering the following non-tax incentives for the Project.

Table 14. Incentives Under Consideration

Year
1 $65,694
2 $0
3 $0
4 $0
5 $0
6 $0
7 $0
8 $0
9 $0
10 $0

Total $65,694

These financial incentives may be considered an investment in the Project made by the EDC. Four calculations analyzing 
possible investments were made:

1. Net Benefits - detailed above
2. Present Value of Net Benefits - detailed above
3. Rate of Return on Investment - discussed and detailed below
4. Payback Period - discussed and detailed below

The rate of return on investment calculates the average annual rate of return to the city, treating the incentives as the initial 
investment and the net benefits to the city as the return on investment. The payback period is the number of years that it will take 
the city to recover the cost of incentives from the additional revenues that it will receive as a result of the Project.

The table below shows an analysis of these incentives, including a calculation of incentives per job, rate of return, and payback 
period.

Table 15. Analysis of Incentives
Total Non-Tax Incentive $65,694
Rate of Return - 5 Years 66.7%
Rate of Return - 10 Years 66.6%
Payback period (years) 1.3

Note: The Rate of Return and Payback Period are calculated based on the sum of annual incentives, not the present value of the incentives.

Enter Incentive 
Description
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The graph below depicts the total incentives currently under consideration versus the cumulative net benefits to the City. The 
intersection indicates the length of time until the incentives are paid back.

Figure 2. Incentives Under Consideration
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Overview of Methodology 

The Total Impact model combines project-specific attributes with community data, tax rates, and assumptions to estimate the 
economic impact of the Project and the fiscal impact for local taxing districts over a 10-year period.

The economic impact as calculated in this report can be categorized into two main types of impacts. First, the direct economic 
impacts are the jobs and payroll directly created by the Project. Second, this economic impact analysis calculates the indirect 
and induced impacts that result from the Project. Indirect jobs and salaries are created in new or existing area firms, such as 
maintenance companies and service firms, that may supply goods and services for the Project. In addition, induced jobs and 
salaries are created in new or existing local businesses, such as retail stores, gas stations, banks, restaurants, and service 
companies that may supply goods and services to new workers and their families.

The economic impact estimates in this report are based on the Regional Input-Output Modeling System (RIMS II), a widely used 
regional input-output model developed by the U. S. Department of Commerce, Bureau of Economic Analysis. The RIMS II 
model is a standard tool used to estimate regional economic impacts. The economic impacts estimated using the RIMS II model 
are generally recognized as reasonable and plausible assuming the data input into the model is accurate or based on reasonable 
assumptions. Impact DataSource utilizes county-level multipliers to estimate the impact occurring at the sub-county level.

Two types of regional economic multipliers were used in this analysis: an employment multiplier and an earnings multiplier. An 
employment multiplier was used to estimate the number of indirect and induced jobs created or supported in the area.  An 
earnings multiplier was used to estimate the amount of salaries to be paid to workers in these new indirect and induced jobs.  
The employment multiplier shows the estimated number of total jobs created for each direct job. The earnings multiplier shows
the estimated amount of total salaries paid to these workers for every dollar paid to a direct worker. The multipliers used in this 
analysis are listed below:

233293 Highways and streets City County
Employment Multiplier (Type II Direct Effect ) 1.5522 2.0978
Earnings Multiplier (Type II Direct Effect ) 1.4145 1.8241

The fiscal impacts calculated in this report are detailed in Appendix C. Most of the revenues estimated in this study result from 
calculations relying on (1) attributes of the Project, (2) assumptions to derive the value of associated taxable property or sales, 
and (3) local tax rates. In some cases, revenues are estimated on a per new household, per new worker, or per new school 
student basis.

The company or Project developer was not asked, nor could reasonably provide data for calculating some other revenues. For 
example, while the city will likely receive revenues from fines paid on speeding tickets given to new workers, the company does 
not know the propensity of its workers to speed. Therefore, some revenues are calculated using an average revenue approach. 
This approach uses relies on two assumptions:
             1. The taxing entity has two general revenue sources: revenues from residents and revenues from businesses.
             2. The taxing entity will collect (a) about the same amount of miscellaneous taxes and user fees from each new household 
             that results from the Project as it currently collects from existing households on average, and (b) the same amount of 
             miscellaneous taxes and user fees from the new business (on a per worker basis) will be collected as it collects from 
             existing businesses.

This report presents the results of an analysis undertaken by the Tomball Economic Development Corporation using Total Impact, 
an economic and fiscal impact analysis tool developed and supported by the Austin, TX based economic consulting firm, Impact 
DataSource.
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In the case of the school district, some additional state and federal revenues are estimated on a per new school student basis 
consistent with historical funding levels.

Additionally, this analysis sought to estimate the additional expenditures faced by the city and county to provide services to new 
households and new businesses. A marginal cost approach was used to calculate these additional costs. This approach relies on
two assumptions:
             1. The taxing entity spends money on services for two general groups: revenues from residents and revenues from
             businesses.
             2. The taxing entity will spend slightly less than its current average cost to provide local government services (police, fire, 
             EMS, etc.) to (a) new residents and (b) businesses on a per worker basis.

In the case of the school district, the marginal cost to educate new students was estimated based on a portion of the school's 
current expenditures per student and applied to the headcount of new school students resulting from the Project.

Additionally, this analysis seeks to calculate the impact on the school district's finances from the Project by generally, and at a 
summary level, mimicking the district's school funding formula.

According to the Texas Education Agency, any property added to local tax rolls, and the local taxes that this generates, reduces 
the amount of state funding equivalent to local taxes collected for maintenance and operations. The school district retains local 
taxes received for debt services and the corresponding state funding is not reduced.  

However, according to the Texas Education Agency, the school district will receive state aid for each new child that moves to the
District.  The additional revenues for the school district are calculated in this analysis.

About Impact DataSource

Impact DataSource is an Austin economic consulting, research, and analysis firm founded in 1993. The firm has conducted over 
2,500 economic impact analyses of firms, projects, and activities in most industry groups in Texas and more than 30 other states.
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Regular City Council
Agenda Item Meeting Date: November 21, 2016

Data Sheet
 

Topic:
Accept and Approve Dedication of Sidewalk Easement by Ernest Grandinetti to the City of Tomball for a 5-
Ft. Wide Strip of Land Containing 500 Square Feet, Lying Adjacent to the West Line of Lot 19 in Block 19,
Revised Map of Tomball, Harris County, Recorded in Volume 4, Page 25 of the Map Records of Harris
County, Texas

Background:

Origination:
City Manager

Recommendation:
N/A

Party(ies) responsible for placing this item on agenda:
City Secretary

ACTION TAKEN
Approval

Yes No
Readings Passed

 1st  2nd
Other

ATTACHMENTS:
Des cr i pt i on

Dedication of Sidewalk Easement
Sidewalk Easement Map
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Regular City Council
Agenda Item Meeting Date: November 21, 2016

Data Sheet
 

Topic:
Award Contract for Bid No. 2017-03, Sale of Improvements Located at 114 Fannin Street, to Rodney K.
Hutson, in the Amount of $100 and Lot 10, Block 5 of Tomball Outlots with Contingencies

Background:
In an effort to sell the improvements at 114 Fannin St. and remove them from the property for the expansion
of the Railroad Museum, the City solicited bids to secure the most favorable pricing. In addition to standard
bid advertising, bid packets were made available at the Public Works Administration Building and one qualified
bid was received from Rodney K. Hutson.  The qualified bid was for $100.00 and the property is located at
Lot 10, Block 5 of Tomball Outlots on Fannin Street for the house.
 
The bid received is contingent upon the following items:
 

 Board of Adjustments granting a variance request to move the house to 121 W. Main Street. If approval
is received the house is to be moved within 60 days.

 
The City will complete the asbestos abatement of the house prior to moving; the window casings will be left
and the windows removed. Bidder is responsible for obtaining all appropriate permits as well as any expenses
incurred for the house moving. 

Origination:
Public Works Department

Recommendation:
Public Works staff recommends awarding contract for bid number 2017-03 Sale of Improvements at 114
Fannin St. to Rodney K. Hutson contingent upon BOA approval

Party(ies) responsible for placing this item on agenda:
Meagan Mageo, Project Coordinator

ACTION TAKEN
Approval

Yes No
Readings Passed

 1st  2nd
Other

ATTACHMENTS:
Des cr i pt i on

Bid Tabulation
Contract
Map and HCAD Information
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Bid Bond Submitted Offer Price Special Notes

Cashier Check Exchange Lot 10, Block 5 of Fannin Street and $100 NONE

Bid Number 2017-03 - Sale of Improvements located at 114 Fannin Street
Bid Tabulation

Name:Rodney Hutson
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CONTRACT FOR REMOVAL AND SALE OF STRUCTURE 
 
 
 
THE STATE OF TEXAS  § 
     § KNOW ALL MEN BY THESE PRESENTS: 
COUNTY OF HARRIS  § 
 
 

This Contract For Removal of  and Sale of Structure is made and entered into by and 
between the City of Tomball, Texas, a municipal corporation located in Harris County, 
hereinafter called “City,” acting by and through its duly authorized representative, and  
Rodney K. Huston, hereinafter called “Contractor.”  

 
 * * * * * * * * * * * * 
 
 WHEREAS, the City is the owner of a tract of land known as 114 Fannin Street, 
Tomball, Texas (the “Property”), upon which there exists a residential structure that the City 
desires to have removed; and 
 

WHEREAS, Contractor desires to move or remove the structure; now, therefore, 
 
For and in consideration of the mutual obligations contained herein, City and Contractor agree as 
follows: 
 

1. The Contractor shall remove the structure and restore the surface of the Property 
within 60 days of the effective date of this Contract. 

 
2. Contractor shall pay the City the sum of $100.00 as well as transfer Lot 10, Block 

5 of Fannin Street, for the structure.  Contractor shall take the structure “as is”; 
the City provides no warranties as to the condition or usability of the structure. 

 
3. Contractor agrees to release and hold harmless City its officers, agents and 

employees, from and against any claim for damage to all or any portion of the 
Property incident to the removal of the residential structure as set forth herein. 

 
 
The term of this Contract shall be for a period of one (1) year, commencing on the date of 

execution hereof, but shall terminate immediately upon completion of the removal process and 
the restoration of the land.  Notwithstanding the foregoing, the provisions of paragraph “3” 
above shall survive termination of this Contract. 
 
 

IN WITNESS WHEREOF, the parties have executed this Contract on this the _____ 
day of _______________ 2016, and further state that this Contract constitutes the entire 
agreement between the parties. 

Page 156 of 195
Page 3 of 7Page 3 of 7Page 3 of 7



 2 

 
      CITY OF TOMBALL, TEXAS: 
 
 
              
      George Shackelford, City Manager 
 
ATTEST: 
 
 
      
Doris Speer, City Secretary 
 

 
     CONTRACTOR: 
 
 
             

________________  ___ (Printed Name) 
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Regular City Council
Agenda Item Meeting Date: November 21, 2016

Data Sheet
 

Topic:
Executive Session: The City Council will meet in Executive Session as Authorized by Title 5, Chapter 551,
Government Code, the Texas Open Meetings Act, for the Following Purpose(s):

Sec. 551.071 - Consultation with the City Attorney regarding a matter that the Attorney’s duty requires
to be discussed in closed session.

Background:

Origination:
City Manager

Recommendation:
N/A

Party(ies) responsible for placing this item on agenda:
City Secretary

ACTION TAKEN
Approval

Yes No
Readings Passed

 1st  2nd
Other
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Regular City Council
Agenda Item Meeting Date: November 21, 2016

Data Sheet
 

Topic:
Terminate the Professional Services Agreement with LJA Engineering and Approve the Professional Services
Agreement for Engineering Services to Gunda Corporation for the M121 East & West Drainage Channels &
Detention Basin Final Design

Background:
The M121 channel has been designed and constructed from Hardin Ditch (Northernmost starting point) to
Theis Road.  In 2011, when we entered into the contract with LJA Engineering, design and construction was
estimated to be substantially completed in one year.  While there are a number of issues that have played a role
in the delay (e.g. wetlands, pipelines, and property acquisition), we are at a juncture in this project, which allows
for a change in engineering firms, which staff believes is prudent and necessary to improve efficiencies and
expedite completion of this project.

Origination:
Public Works Department

Recommendation:
Staff recommends terminating the existing contract with LJA Engineering, Inc and awarding contract to Gunda
Corporation.

Funding:
Yes
Account Number:400-154-6409

Party(ies) responsible for placing this item on agenda:
David Esquivel, Public Works Director

ACTION TAKEN
Approval

Yes No
Readings Passed

 1st  2nd
Other

ATTACHMENTS:
Des cr i pt i on

PSA - LJA Engineering Inc
PSA - Gunda Corporation
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PROFESSIONAL SERVICES AGREEMENT
FOR

ENGINEERING SERVICES
RELATED TO

M121 EAST & WEST CHANNELS & DETENTION BASIN FINAL DESIGN
E&P PROJECT NUMBER: 2003-10005

THE STATE OF TEXAS §
§

COUNTY OF HARRIS §

THIS AGREEMENT made on the 7 4— day of December, 2011 entered into,
and executed by and between the City of Tomball, Texas (the “City”), a municipal
corporation of the State of Texas, and LJA Engineering, Inc. (“Engineer”).

WITNESSETH:

WHEREAS, the City desires to complete Final Design for the Willow Creek
Tributary M121 East & West Channels and Detention Basin (the “Project”); and

WHEREAS, the services of a professional engineering firm are necessary to
complete Final Design for the Willow Creek Tributary M121 East & West Channels and
Detention Basin, and

WHEREAS, the Engineer represents that it is fully capable and qualified to
provide professional services to the City related to completing Final Design for the
VViilow Creek Tributary M121 East & West Channels and Detention Basin;

NOW, THEREFORE, the City and Engineer, in consideration of the mutual
covenants and agreements herein contained, do mutually agree as follows:

SECTION I
SCOPE OF AGREEMENT

Engineer agrees to perform certain professional engineering services as defined
in Attachment “A” attached hereto and made a part hereof for all purposes, hereinafter
sometimes referred to as “Scope of Work,” and for having rendered such servkes, the
City agrees to pay Engineer compensation as stated in Section VII.

SECTION II
CHARACTER AND EXTENT OF SERVICES

Engineer shall do all things necessary to render the engineering services and
perform the Scope of Work in a professional and workmanlike manner. It is expressly
understood and agreed that Engineer is an Independent Contractor in the performance
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of the services agreed to herein. It is further understood and agreed that Engineer shall
not have the authority to obligate or bind the City, or make representations or
commitments on behalf of the City or its officers or employees without the express prior
approval of the City. The City shall be under no obligation to pay for services rendered
not identified in Attachment “A” without prior written authorization from the City.

SECTION Ill
OWNERSHIP OF WORK PRODUCT

Engineer agrees that the City shall have the right to use all exhibits, maps,
reports, analyses and other documents prepared or compiled by Engineer pursuant to
this Agreement. The City shall be the absolute and unqualified owner of all studies,
exhibits, maps, reports, analyses, determinations, recommendations, computer files,
and other documents prepared or acquired pursuant to this Agreement with the same
force and effect as if the City had prepared or acquired the same.

SECTION IV
TIME FOR PERFORMANCE

The time for performance of the Scope of Work is two-hundred and forty (240)
days beginning from the execution date of this Agreement. Upon written request of
Engineer, the City may grant time extensions to the extent of any delays caused by the
City or other agencies with which the work must be coordinated and over which
Engineer has no control.

In the event funding is not available, this agreement will be null and void.

SECTlON V
COMPLIANCE AND STANDARDS

Engineer agrees to perform the work hereunder in accordance with generally
accepted standards applicable thereto and shall use that degree of care and skill
commensurate with the applicable profession to comply with all applicable state,
federal, and local laws, ordinances, rules, and regulations relating to the work to be
performed hereunder and Engineer’s performance.

SECTION VI
INDEMNIFICATION

To the fullest extent permitted by Texas Local Government Code Section 271.904,
Engineer shall and does hereby agree to indemnify, hold harmless and defend the City,
its officers, agents, and employees against liability for damage caused by or resulting
from an act of negligence, intentional tort, intellectual property infringement, or failure to
pay a subcontractor or supplier committed by the Engineer, the Engineer’s agent,
consultant under contract, or another entity over which the Engineer exercises control.
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SECTION VII
ENGINEER’S COMPENSATION

For and in consideration of the services rendered by Engineer pursuant to this
Agreement, the City shall pay Engineer only for the actual work performed under the
Scope of Work, on the basis set forth in Attachment “A,” up to an amount not to exceed
$1,445,800.00, plus reimbursable expenses as identified in Attachment “A.”

SECTION VIII
TERMINATION

The City may terminate this Agreement at any time by giving written notice to
Engineer. Upon receipt of such notice, Engineer shall discontinue all services in
connection with the performance of this Agreement and shall proceed to promptly
cancel all existing orders and contracts insofar as such orders or contracts are
chargeable to the Agreement. As soon as practicable after receipt of notice of
termination, Engineer shall submit a sworn statement, showing in detail the services
performed under this Agreement to the date of termination. The City shall then pay
Engineer performed under this Agreement bear to the total services called for under
this Agreement, less such payments on account of the charges as have been
previously made. Copies of all completed or partially completed designs, maps,
studies, documents and other work product prepared under this Agreement shall be
delivered to the City when and if this Agreement is terminated.

SECTION IX
ADDRESSES, NOTICES AND COMMUNICATIONS

AB notices and communications under this Agreement shall be mailed by
certified mail, return receipt requested, to Engineer at the following address:

LJA Engineering, Inc.
2929 Briarpark Drive, Suite 600
Houston, TX 77042
Attn: David H. Zuhlke, P.E., CFM

All notices and communications under this Agreement shall be mailed by
certified mail, return receipt requested, to the City at the following address:

City of Tomball
501 James Street
Tomball, Texas 77375
Attn: Director of Engineering and Planning

3
TOMBALL/PROF. SVCS AGT-ENGINEERIO8.1 5.07

Page 165 of 195
Page 4 of 34Page 4 of 34



SECTION X
LIMIT OF APPROPRIATION

Prior to the execution of this Agreement, Engineer has been advised by the City
and Engineer clearly understands and agrees, such understanding and agreement
being of the absolute essence to this Agreement, that the City shall have available only
those sums as expressly provided for under this Agreement to discharge any and all
liabilities which may be incurred by the City and that the total compensation that
Engineer may become entitled to hereunder and the total sum that the City shall
become liable to pay to Engineer hereunder shall not under any conditions,
circumstances, or interpretations hereof exceed the amounts as provided for in this
Agreement.

SECTION XI
SUCCESSORS AND ASSIGNS

The City and Engineer bind themselves and their successors and assigns to the
other party of this Agreement and to the successors and assigns of such other party, in
respect to all covenants of this Agreement. Engineer shall not assign, sublet, or
transfer its interest in this Agreement without the written consent of the City. Nothing
herein shall be construed as creating any personal liability on the part of any officer or
agent of the City or any public body which may be a party hereto.

SECTION XII
MODIFICATIONS

This instrument, including Attachment “A,” contains the entire Agreement
between the parties relating to the rights herein granted and the obligations herein
assumed. To the extent there is a conflict between the provisions of this Agreement
and the provisions of Attachment “A,” this Agreement shall control. Any oral or written
representations or modifications concerning this instrument shall be of no force and
effect excepting a subsequent modification in writing signed by both parties hereto.

SECTION XIII
ADDITIONAL SERVICES OF ENGINEER

If authorized in writing by the City, Engineer shall furnish, or obtain from others,
Additional Services that may be required because of significant changes in the scope,
extent or character of the portions of the Project designed or specified by the engineer,
as defined in Attachment “A.” These Additional Services, plus reimbursable expenses,
will be paid for by the Owner on the basis set forth in Attachment “A,” up to the amount
authorized in writing by the City.
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SECTION XIV
CONFLICTS OF INTEREST

Pursuant to the requirements of the Chapter 176 of the Texas Local Government
Code, Engineer shall fully complete and file with the City Secretary a Conflict of Interest
Questionnaire.

SECTION XV
PAYMENT TO ENGINEER FOR SERVICES AND REIMBURSABLE EXPENSES

Invoices for Basic and Additional Services and reimbursable expenses will be
prepared in accordance with Engineer’s standard invoicing practices and will be
submitted to the City by Engineer at least monthly. Invoices are due and payable thirty
(30) days after receipt by the City.

SECTION XVI
INSURANCE

Engineer shall procure and maintain insurance in accordance with the terms and
conditions set forth in Attachment “B,” for protection from workers’ compensation
claims, claims for damages because of bodily injury, including personal injury, sickness
or disease or death, claims or damages because of injury to or destruction of property
including loss of use resulting therefrom, and claims of errors and omissions.

SECTION XVII
MISCELLANEOUS PROVISIONS

A. This Agreement is subject to the provisions of the Texas Prompt Payment
Act, Chapter 2250 of the Texas Government Code. The approval or payment of any
invoice shall not be considered to be evidence of performance by Engineer or of the
receipt of or acceptance by the City of the work covered by such invoice.

B. Venue for any legal actions arising out of this Agreement shall lie exclusively
in the federal and state courts of Harris County, Texas.

C. This Agreement is for sole benefit of the City and Engineer, and no provision
of this Agreement shall be interpreted to grant or convey to any other person any
benefits or rights.

D. Contractor further covenants and agrees that it does not and will not
knowingly employ an undocumented worker. An “undocumented worker” shall mean an
individual who, at the time of employment, is not (a) lawfully admitted for permanent
residence to the United State, of (b) authorized by law to be employed in that manner in
the United States.
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IN WITNESS WHEREOF, the City of Tomball has lawfully caused this
Agreement to be executed by the City Manager of said City and attested by the City
Secretary, and LJA Engineering, Inc., acting by and through its duly authorized
officer/representative, does now sign, execute, and deliver this instrument.

EXECUTED on this 7/k day of December, 2011.

ENGINEER:

LJA ENGINEERING. INC.

Name:’JeN P ofliy PE
Title: ‘jcy Vie_ F-esW&it

CITY OF TOMBALL, TEXAS

ATTEST:

,orispeer,ecretary

George rd, City Manager
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ATTACHMENT “A”

SCOPE OF SERVICES

AND

BASIS OF COMPENSATION AND REIMBURSABLE EXPENSES
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ATTACHMENT A

SCOPE OF SERVICES
M121 CHANNEL AND DETENTION BASIN DESIGN

The proposed project i-s to complete one construction plan set and specifications for the Willow
Creek Tributary M121 West and East. The limits of the plans are from the confluence with
\Mllow Creek to approximately Hardin Street Ditch, as outlined in the M121 Preliminary
Engineering Report, dated October 2009. The length of the project is approximately 11,000 feet
from Willow Creek up to Hardin Street Ditch for the M121 West alignment including
approximately 2800 feet of the existing M121-00-00 channel alignment from Willow Creek to
Holderrieth Road and 2400 feet of Hardin Street Ditch including improvements for Hampton
Place development. The M121 East alignment will be completed from Holderrieth north to its
terminus at Agg Road which is approximately 3000 feet. The existing M500-01-00 detention
basin will require some work for side slope repair and final grading to bring the site up to
HCFCD standards. The project will also include associated detention to offset the impacts in
the Willow Creek watershed for ultimate development. The project will be designed to HCFCD
standards and specifications to allow for the possibility of HCFCD taking over maintenance in
the future.

PHASE I — FINAL CONSTRUCTION PLANS (Lump Sum)

I. Coordination, Meeting Attendance and Field Visit

• Coordinate between City of Tomball and the other members on the project team,
which include the surveyor, ecologists, subsurface utility engineering team and the
geotechnical engineers. The coordination effort will also include coordination with
HCFCD and Harris County Precinct 4. A maximum of four meetings will take place
with HCFCD and Harris County Precinct 4.

• Attend meetings with City of Tomball staff to discuss the project. A maximum of six
meetings will take place.

• Field Visit: Conduct two field visits of the watershed and determine locations of
possible conflicts or potential design conflicts.

2. Update Hydrology and Hydraulics

HEC-RAS models will be updated with field obtained topographic information for the
section of M121 West south of Holderrieth Road. During the PER for the project, LiDAR
information was used for this area. It is expected during the final design phase some
revisions to the HEC-RAS models will be required due to field conditions. Also
additional modeling for the two tracts of land on the east side of M121 West at Hardin
Street Ditch will be included.

3. HCFCD Drainage Impact Analysis Report and Drainage Memo

A drainage impact analysis report will be submitted to HCFCD for review and approval.
This report is required as the project will connect to a HCFCD facility. Part of the
drainage impact report will be a phasing plan to demonstrate at what development
density the additional detention expansion will need to be constructed. To meet

A-I

Page 170 of 195
Page 9 of 34Page 9 of 34



minimum HCFCD detention requirements, the report may encompass both the M121
and adjacent M118 watershed improvements. At the time of this scope, it is anticipated
that M118 and M121 construction should happen simultaneously or M118 is expected to
be competed prior to M121 effort. The report will include any modeling revisions
encountered during the first part of the design phase due to new topography. This
scope does not include a CLOMR or LOMR for these projects.

A separate drainage memo will be completed for scenarios investigated for improving
the Hardin Street Ditch to box culverts and proposed improvements to reduce existing
flooding from the Hampton Place.

4. Construction Plans and Specification

LJA will create plan and profile sheets on 22” x 34” sheet size at a horizontal scale of 1”
= 20’ and a vertical scale of 1” 2’ for the channel portion of the project. Existing
utilities, existing property ownership, proposed channel flowline, proposed drainage
structures, and erosion control structures will be shown on the plan and profile sheets.
Cross-sections will be cut at 200-foot intervals for the project. Storm Water Pollution
Prevention Plan sheets (1” = 100’) will be prepared for the channel improvement project
including details. Other channel sheets will include drainage area map, detail sheets,
and typical sections.

For this scope of services, it is anticipated that one complete construction package will
be completed for the M121 West and M121 East channels. At a date determined later
by the City, the west and east packages may be split into two separate packages for
bidding and construction purposes. The effort required to split the overall design is not
part of this scope of services.

LJA will design bridges meeting Harris County Public Infrastructure Department
Architecture and Engineering Division requirements for the following locations:

• Holderrieth Road (two crossing: M121W and M12IE)
• Theis Road

The bridge design for this scope assumes that the ultimate Holderrieth Road 4-lane
boulevard section will require two separate bridge structures and for this scope only one
—two lane bridge at each location will be designed. Discussions will take place with
Harris County Precinct 4 to determine if this will be acceptable and to determine if the
north or south bridge structure will be designed for this project. Bridge layout sheets
along with bridge details will be developed for each bridge location. At the time of this
scope, it is anticipated no bridges will be required along the M121 West channel south of
Holderrieth for landowner access. Landowner access for property south of the M121
West channel alignment will be provided via an access road on the south edge of the
channel and not bridges across M121 West.

For Traffic Control, this scope provides for phased construction of the three proposed
bridges, maintaining traffic at each location. Plans will include all temporary pavement,
signage and pavement markings, and other installations necessary to provide for
continual traffic operations during the construction period.
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For this scope, it will be assumed that all of the private utilities will be moved prior to
construction; and assumed no public utility relocation sheets will be required in the plan
set.

LJA will develop structural design sheets for the concrete drop structures for three (3)
locations along the M121 West channel alignment and three (3) locations along M121
East channel alignment. Structural detail sheets will be developed for each location.

A horizontal layout sheet, grading sheet, and Storm Water Pollution Prevention Plan
sheet will be created for the completion of excavation of the M500-01-00 detention basin
and ultimate expansion. Currently, HCFCD has excavated approximately 90% of the
current M500-01-00 detention basin location. The ultimate expansion for the M500-01-
00 basin will be designed as well under this scope of services. Existing utilities, existing
property ownership, proposed basin, proposed drainage structures, and erosion control
structures will be shown on the plan sheets. Other detention basin sheets will include
typical sections, cross-section sheets, control structure details and drainage details. It
will be assumed that all of the private utilities will be moved prior to construction.

5. Advertise, Bid and Award

LJA will advertise the project, attend pre-bid conference, attend bid opening, and
tabulate bid estimates. After the bids have been tabulated, LJA will recommend
awarding of contract. Construction administration is not in this scope of services.
However, LJA will be pleased to provide construction phase services to the extent
required by the City.

6. Cost Analysis

LJA shall prepare a cost estimate for construction for the channel and detention project.
The cost estimate will include existing utility relocation costs along with cost items for
construction of the channel itself.

ADDITIONAL SERVICE ITEMS (Time and Materials with Limit)

Field Surveying

In the PER study, topographic survey was completed for a majority of the M121 West
channel alignment. The only area not field surveyed was the portion of the channel
south of Holderrieth, approximately 2500 feet. Property acquisition documents will be
developed for the M121 West channel alignment south of Holderrieth until its confluence
with the existing M121-00-00 channel. Property acquisition documents will be
developed for the M121 East channel alignment north of the Hometown Apartments.
The following items describe the surveying services to be completed for the final design
project:

• Horizontal Control: The stationing of the cross sections will begin at the
intersection of the M121 West alignment and the existing M121 channel and
increasing the channel stationing moving upstream. The first complete cross
section for the project will begin at the intersection of the two alignments.
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• Vertical Control: All vertical information will be based on NAVD 1988 datum with
2001 adjustment.

• Topographic Surveying: A detailed topographic survey will be conducted by
taking cross sections every 200 feet from right-of-way line to right-of-way line. In
areas where the City of Tomball does not own the ROW, an additional 100 feet
outside of preliminary ROW (50 feet each side) will be surveyed. All cross
sections are to be surveyed perpendicular to the ROW. All abrupt changes in
elevations are to be surveyed. At all road crossings, the profile of the road
centerline is to be surveyed. The roadway profiles at all crossings are to be
surveyed as if the surveyor is looking downstream. Along with the roadway
profiles, the roadside ditches shall be surveyed as well. The excavated M500-
01-00 detention basin has been surveyed by HCFCD personnel and will be used
for design purposes. Some minor additional areas aràund the wetland area may
need field surveying. The two additional parcels of land for the M500-01-00
expansion will have the boundary established as well as the existing Willow
Creek easement located along its centerline. A 200-ft grid will be established for
topographic work on the site. This information will be used as the base
information for the project.

• Topographic survey of the M121 lateral ROW from Cherry Street to M121 East.
• Surface Features: Existing features such as roadways, utilities, fences, culvert,

etc. will be located within the proposed ROW.
• Utility Location: The surveyors are responsible for locating storm sewers, sanitary

sewers, waterlines, telephone lines and pipelines (if the pipeline markers exist)
within the proposed ROW. No probing will occur.

• Boundary surveys: Surveyor will locate all property corners already owned by the
City of Tomball. Any missing or destroyed property corners shall be re
established. In areas of the project that does not have ROW currently owned by
the City of Tomball, the adjacent property lines will be established.

• The City of Tomball will obtain all right of entry for property not owned by the City
for this project.

• Bore Locations: After the geotechnical bores have been completed, surveyor will
tie in the bore hole locations on the topographic survey.

• Coordinate with SUE subcontractor for benchmark information as well as staking
the M121 West channel centerline south of Holderrieth to M121 confluence at
200 foot intervals.

• Property acquisition: Surveyor will create an overall acquisition map showing all
parcels to be obtained.

• Boundary surveys: Surveyor will create individual parcel sketches and legal
descriptions for each parcel to be acquired. The following list is the expected
property acquisition:

a) M121 East Parcels —9 assumed
b) M121 West (south of Holderrieth) —5 assumed
c) M121 lateral —4 assumed

In addition, the Hardin Street Ditch right-of-way will be verified from M121 West
to Cherry Street to confirm the City does have ownership of all property.
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2. Geotechnical Investigation

A geotechnical consultant will conduct a geotechnical investigation for the project. The
appropriate geotechnical information will be provided to LJA to incorporate in the
channel, detention basin, drop structure and bridge design for the project. The design of
the bridges will be performed in accordance with Harris County Public Infrastructure
Department (HCPID) design guidelines dated February, 2010 and the design of channel,
detention basins and drop structures will be performed in accordance with Harris County
Design Guidelines and Appendix D of Harris County Flood Control District Policy
Criteria, and Procedure Manual, dated December 21, 2010

3. Environmental Assessment Investigation

A Phase I Environmental Site Assessment (ESA) will be completed for all property to be
acquired by the City of Tomball. The investigation will identify “recognized
environmental conditions” associated with the current or past usage of the property or
with off-site sources of environmental contamination. The proposed ESA will be
conducted in accordance with the American Society for Testing and Materials (ASTM)
Standard Practice E1527-05. On-site surveys will be conduced consistent with the US
Army Corps of Engineers (USACE) 1987 Wetlands Delineation Manual and the Regional
supplement to the Corps of Engineers Wetland Delineation Manual: Atlantic and Gulf
Coastal Plain Region (Version 2.0) to delineate boundaries and record the
characteristics of potential waters of the US. A review of threatened and endangered
species list provided by the US Fish and Wildlife Service (USFWS) for Harris County
(listed species) will be completed. During the field effort for the wetland delineation, the
presence/absence of listed species’ habitat on the site will be confirmed. A cultural
resources constraints analysis will be completed prior to committing to any type of field
survey. A preliminary jurisdictional determination form will be submitted to the USACE.
This determination may be used as part of a Nationwide Permit for any impacts that can
not be avoided during construction. An individual permit is not part of this effort.

4. Subsurface Utility Engineering

For the PER study, the majority of the M121 West channel alignment was completed for
Subsurface Utility Engineering (SUE) work. For the final design phase, the section of
M121 West south of Holderrieth will be investigated for pipelines. Additionally, the area
for the future expansion of the M500-01-00 detention facility also requires a SUE
investigation for pipelines. This information will be provided to LJA in Microstation
format for inclusion in the design plans.

5. On-Call Engineering Services — Pipeline Relocation Design

Any private utilities requiring relocation due to construction of the M121 West and M121
East channel alignment will be moved prior to construction. LJA will coordinate with
utility owner and provide plan and profile sheets for relocation of utilities prior to
construction.

6. On-Call Engineering Services — Drainage Review

Several areas may require additional drainage consideration for the M121-00-00
Watershed. Expected drainage improvements south of Theis Road and west of the
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channel alignment v’ill need to be reviewed by the design engineer prior to the city
approving the developer’s channel design to discharge to the M121 West channel.
Along M12i East, the future improvement of an existing private road to a public road
with a 60-ft right-of-way could be evaluated during the final design of the M121 East
channel.

7. Construction Phase Services

LJA will provide the following construction phase services:

Provide construction control staking consisting of:

Horizontal Control: The surveyor will set control points along the project centerline
approximately every 1000 feet.

Vertical Control: Benchmarks will be set along the project reach with the NAVD 1988
datum with 2001 adjustment.

Review shop, laboratory, and mill tests of material for compliance with design concepts
and specifications and promptly report to City any deficiencies noted.

Review and approve contractor pay request.

Make weekly visits, as distinguished from the continuous services of a resident project
representative, to observe the progress and quality of the work, and to determine, in
general, if the work is proceeding in accordance with the contract documents. After
each visit, the Engineer will prepare a written report of his observations of the progress
and quality of work performed pursuant to the contract documents. A copy of said
reports will be submitted to the City. In performing these services, the Engineer will
endeavor to protect the City against defects and deficiencies in the work of the
contractors, but the Engineer does not guarantee the performance of their contracts, nor
does the Engineer accept responsibility for the Contractor’s means, methods, and
workers’ safety. The Engineer will also conduct inspections to determine the dates of
substantial and final completion.

Consult with and advise the City during construction. Engineer will issue all instructions
to the Contractor requested by the City and prepare, sign, and issue routine change
orders for City’s approval.

Participate with the City’s representative in a final inspection of the project.

Prepare and deliver to City a set of reproducible record drawings showing those
changes made during the construction period based on change orders, marked-up
prints, drawings, and other data furnished by the Contractor to the Engineer and which
Engineer considers significant.
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TERMS

LJA proposes to perform the engineering services as described in the scope of services on a
lump sum basis to be billed monthly on a percent complete schedule for the basic services
tasks and on a time and materials not too exceed for the additional services tasks.

SCHEDULE

After receiving your Notice to Proceed, LJA will complete the design channel project within 240
days.

BUDGET

LJA proposes to perform the engineering services described in the scope of services for
$1,445,800. For your convenience, and information, we have attached our fee estimate so that
you can review the composition of this fee.
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ATTACHMENT “B”

INSURANCE

8
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ATTACHMENT B

INSURANCE: LJA will maintain insurance coverage for Professional,
Comprehensive, General, Automobile, Worker’s Compensation, and
Employer’s Liability in amounts shown below. Certificates evidencing such
coverage will be provided to Client upon request.

Comprehensive General Liability $1,000,000 occurrence/aggregate
Automobile Liability $1,000,000 occurrence/aggregate
Worker’s Compensation/Employers Liability Statutory
Professional Liability $1,000,000 occurrence/aggregate
Umbrella Liability $2,000,000 occurrence/aggregate
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PROFESSIONAL SERVICES AGREEMENT 
FOR 

ENGINEERING SERVICES 
RELATED TO 

ENGINEERING & PLANNING PROJECT NO. 2003-10005 
CITY OF TOMBALL 

 M121W CHANNEL & M500 DETENTION BASIN 
 
 
THE STATE OF TEXAS  § 
     § 
COUNTY OF HARRIS  § 
 
 THIS AGREEMENT made on the _______ day of ________,2016 entered into, 
and executed by and between the City of Tomball, Texas (the “City”), a municipal 
corporation of the State of Texas, and Gunda Corporation, LLC (“Engineer”). 
 

WITNESSETH: 
 WHEREAS, the City desires to prepare construction documents for completion 
of the M121 W channel and M500 detention basin in the City of Tomball (the “Project”); 
and 
 
 WHEREAS, the services of a professional engineering firm are necessary to 
project planning, project design, and preparation of construction documents, and 
 

WHEREAS, the Engineer represents that it is fully capable and qualified to 
provide professional services to the City related to professional engineering and 
professional land surveying; 
 
 NOW, THEREFORE, the City and Engineer, in consideration of the mutual 
covenants and agreements herein contained, do mutually agree as follows: 
 

SECTION I 
SCOPE OF AGREEMENT 

 
 Engineer agrees to perform certain professional engineering services as defined 
in Attachment “A” attached hereto and made a part hereof for all purposes, hereinafter 
sometimes referred to as “Scope of Work,” and for having rendered such services, the 
City agrees to pay Engineer compensation as stated in Section VII. 
 

SECTION II 
CHARACTER AND EXTENT OF SERVICES 

 
 Engineer shall do all things necessary to render the engineering services and 
perform the Scope of Work in a professional and workmanlike manner.  It is expressly 
understood and agreed that Engineer is an Independent Contractor in the performance 
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of the services agreed to herein.  It is further understood and agreed that Engineer shall 
not have the authority to obligate or bind the City, or make representations or 
commitments on behalf of the City or its officers or employees without the express prior 
approval of the City.  The City shall be under no obligation to pay for services rendered 
not identified in Attachment “A” without prior written authorization from the City. 
 

SECTION III 
OWNERSHIP OF WORK PRODUCT 

 
Engineer agrees that the City shall have the right to use all exhibits, maps, 

reports, analyses and other documents prepared or compiled by Engineer pursuant to 
this Agreement.  The City shall be the absolute and unqualified owner of all studies, 
exhibits, maps, reports, analyses, determinations, recommendations, computer files, 
and other documents prepared or acquired pursuant to this Agreement with the same 
force and effect as if the City had prepared or acquired the same. 
 

SECTION IV 
TIME FOR PERFORMANCE 

 
 The time for performance of the Scope of Work is an estimated 360 calendar 
day duration beginning from the execution date of this Agreement.  Upon written 
request of Engineer, the City may grant time extensions to the extent of any delays 
caused by the City or other agencies with which the work must be coordinated and over 
which Engineer has no control. 
 

SECTION V 
COMPLIANCE AND STANDARDS 

 
 Engineer agrees to perform the work hereunder in accordance with generally 
accepted standards applicable thereto and shall use that degree of care and skill 
commensurate with the applicable profession to comply with all applicable state, 
federal, and local laws, ordinances, rules, and regulations relating to the work to be 
performed hereunder and Engineer’s performance. 
 

SECTION VI 
INDEMNIFICATION 

 
To the fullest extent permitted by Texas Local Government Code Section 271.904, 
Engineer shall and does hereby agree to indemnify, hold harmless and defend the City, 
its officers, agents, and employees against liability for damage caused by or resulting 
from an act of negligence, intentional tort, intellectual property infringement, or failure to 
pay a subcontractor or supplier committed by the Engineer, the Engineer’s agent, 
consultant under contract, or another entity over which the Engineer exercises control.   
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SECTION VII 
ENGINEER’S COMPENSATION 

 
 For and in consideration of the services rendered by Engineer pursuant to this 
Agreement, the City shall pay Engineer only for the actual work performed under the 
Scope of Work, on the basis set forth in Attachment “A,” up to an amount not to exceed 
$ 1,474,723, including reimbursable expenses as identified in Attachment “A.” 
 

SECTION VIII 
TERMINATION 

 
The City may terminate this Agreement at any time by giving written notice to 

Engineer.  Upon receipt of such notice, Engineer shall discontinue all services in 
connection with the performance of this Agreement and shall proceed to promptly 
cancel all existing orders and contracts insofar as such orders or contracts are 
chargeable to the Agreement.  As soon as practicable after receipt of notice of 
termination, Engineer shall submit a sworn statement, showing in detail the services 
performed under this Agreement to the date of termination.  The City shall then pay 
Engineer for such services performed under this Agreement as those services bear to 
the total services called for under this Agreement, less such payments on account of 
the charges as have been previously made.  Copies of all completed or partially 
completed designs, maps, studies, documents and other work product prepared under 
this Agreement shall be delivered to the City when and if this Agreement is terminated. 
 

SECTION IX 
ADDRESSES, NOTICES AND COMMUNICATIONS 

 
 All notices and communications under this Agreement shall be mailed by 
certified mail, return receipt requested, to Engineer at the following address: 
 

 Gunda Corporation, LLC     
 32731Egypt Lane, Suite 501           
 Magnolia, Texas  77354     
Attn:  Kyle A. Bertrand, P.E., Senior Project Manager 
 

 All notices and communications under this Agreement shall be mailed by 
certified mail, return receipt requested, to the City at the following address: 
 
   City of Tomball 
   501 W. Market Street 
   Tomball, Texas  77375 
   Attn: David Esquivel, PE, Director of Public Works 
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SECTION X 
LIMIT OF APPROPRIATION 

 
 Prior to the execution of this Agreement, Engineer has been advised by the City 
and Engineer clearly understands and agrees, such understanding and agreement 
being of the absolute essence to this Agreement, that the City shall have available only 
those sums as expressly provided for under this Agreement to discharge any and all 
liabilities which may be incurred by the City and that the total compensation that 
Engineer may become entitled to hereunder and the total sum that the City shall 
become liable to pay to Engineer hereunder shall not under any conditions, 
circumstances, or interpretations hereof exceed the amounts as provided for in this 
Agreement. 
 

SECTION XI 
SUCCESSORS AND ASSIGNS 

 
 The City and Engineer bind themselves and their successors and assigns to the 
other party of this Agreement and to the successors and assigns of such other party, in 
respect to all covenants of this Agreement.  Engineer shall not assign, sublet, or 
transfer its interest in this Agreement without the written consent of the City.  Nothing 
herein shall be construed as creating any personal liability on the part of any officer or 
agent of the City or any public body which may be a party hereto. 
 

SECTION XII 
MODIFICATIONS 

 
 This instrument, including Attachment “A,” contains the entire Agreement 
between the parties relating to the rights herein granted and the obligations herein 
assumed.  To the extent there is a conflict between the provisions of this Agreement 
and the provisions of Attachment “A,” this Agreement shall control.  Any oral or written 
representations or modifications concerning this instrument shall be of no force and 
effect excepting a subsequent modification in writing signed by both parties hereto. 
 

SECTION XIII 
ADDITIONAL SERVICES OF ENGINEER 

 
 If authorized in writing by the City, Engineer shall furnish, or obtain from others, 
Additional Services that may be required because of significant changes in the scope, 
extent or character of the portions of the Project designed or specified by the Engineer, 
as defined in Attachment “A.”  These Additional Services, plus reimbursable expenses, 
will be paid for by the Owner on the basis set forth in Attachment “A,” up to the amount 
authorized in writing by the City. 
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SECTION XIV 
CONFLICTS OF INTEREST 

 
 Pursuant to the requirements of the Chapter 176 of the Texas Local Government 
Code, Engineer shall fully complete and file with the City Secretary a Conflict of Interest 
Questionnaire. 
 

SECTION XV 
PAYMENT TO ENGINEER FOR SERVICES AND REIMBURSABLE EXPENSES 

 
Invoices for Basic and Additional Services and reimbursable expenses will be 

prepared in accordance with Engineer’s standard invoicing practices and will be 
submitted to the City by Engineer at least monthly.  Invoices are due and payable thirty 
(30) days after receipt by the City. 

 

SECTION XVI 
INSURANCE 

 
Engineer shall procure and maintain insurance in accordance with the terms and 

conditions set forth in Attachment “B,” for protection from workers’ compensation 
claims, claims for damages because of bodily injury, including personal injury, sickness 
or disease or death, claims or damages because of injury to or destruction of property 
including loss of use resulting therefrom, and claims of errors and omissions.   
  

SECTION XVII 
MISCELLANEOUS PROVISIONS 

 
A. This Agreement is subject to the provisions of the Texas Prompt Payment 

Act, Chapter 2250 of the Texas Government Code.  The approval or payment of any 
invoice shall not be considered to be evidence of performance by Engineer or of the 
receipt of or acceptance by the City of the work covered by such invoice. 

 
B. Venue for any legal actions arising out of this Agreement shall lie exclusively 

in the federal and state courts of Harris County, Texas. 
 
C. This Agreement is for sole benefit of the City and Engineer, and no provision 

of this Agreement shall be interpreted to grant or convey to any other person any 
benefits or rights. 
 

D. Contractor further covenants and agrees that it does not and will not 
knowingly employ an undocumented worker.  An “undocumented worker” shall mean an 
individual who, at the time of employment, is not (a) lawfully admitted for permanent 
residence to the United States, or (b) authorized by law to be employed in that manner 
in the United States. 
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IN WITNESS WHEREOF, the City of Tomball has lawfully caused this Agreement to be 
executed by the Assistant City Manager of said City and attested by the City Secretary 
and Gunda Corporation LLC, acting by and through its duly authorized 
officer/representative, does now sign, execute, and deliver this instrument. 
 
 
 EXECUTED on this    day of     , 2016. 
 

 
 
ENGINEER: 
 
 
Gunda Corporation, LLC     

 
By:        
Name:  Rajesh Tanwani, PE   
Title:  Vice President    

 

 
CITY OF TOMBALL, TEXAS 

 
 
 
              
      Robert S. Hauck, Assistant City Manager 
 
 
 
ATTEST: 
 
 
 
      
Doris Speer, City Secretary 
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ATTACHMENT “A” 
 

SCOPE OF SERVICES 
ENGINEERING & PLANNING PROJECT NO. 2003-10005 

CITY OF TOMBALL 
M121W CHANNEL & M500 DETENTION BASIN 

 
Description of Project 

The project proposed by the City of Tomball includes design and construction of the M121W 
channel and the M500 detention basin.  The project limits begin approximately 300 feet north of 
Theis Lane at the existing M121W channel and continues south to approximately 350 foot south 
of Holderrieth Road before turning east to the M121E and includes the M500 detention basin.  
The proposed project was previously imitated by the City of Tomball in an agreement with LJA 
Engineering as the design consultant and defined as M121 Segment A and Segment A-1, Exhibit 
attached.  

Scope of Services 

The scope of services for this project will include professional engineering and land surveying 
services necessary for the design and preparation of construction documents (Phase II 
Engineering Services) suitable for public bid for construction of the proposed improvements 
including potential City of Tomball utility adjustments and/or relocation within the project area. 
Other supporting tasks included in this scope of services are:   

Conduct field survey to obtain as-built and/or new topographic survey of the subject area 
necessary for final design of the facility and temporary traffic control required during 
construction of same.   

Review and update private utility research in the vicinity of the project and illustrate findings on 
the construction documents accordingly.  Assist the City with utility company coordination for 
private facilities determined to be in conflict with construction of the proposed improvements 
and preparation of design plans (16 locations included) for pipeline adjust within the project 
limits. (SUE Report dated 5/17/12 reports 12 active and 4 unknown activity status) 

Review of most current reports, plans, and estimates previously prepared by LJA Engineering, 
provided by the City, and provide recommendations for any modifications to the City. 

Gunda will prepare of a storm water pollution prevention plan required during construction 
activities. 

Gunda will prepare of a storm water quality plan for the facility in accordance with Harris 
County and/or City of Tomball requirements as applicable. 

Gunda will prepare a temporary traffic control plan for construction of the facility in accordance 
with the latest edition of Manual of Uniform Traffic Control Devices and/or other applicable 
criteria. 

Gunda will prepare an estimate of probable construction costs for facilities designed and/or 
prepared in this scope of services.  
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Gunda will assist the City with the bidding and award process to include preparation of 
advertisements, assistance and/or facilitating a pre-bid bid meeting, response to bidder questions, 
addenda, bid opening, bid review, and award recommendation.  It is assumed that this project 
will be prepared, bid, and constructed in 3 packages.  

Gunda will provide Phase III construction services to include shop drawing reviews, review of 
contractor request for information (RFI) and recommended response, attendance at construction 
progress meetings, periodic site visits, attendance of final inspection and punch list preparation, 
project close-out.  Additionally, Gunda will assist City staff with part time inspection and 
construction management services.   

The scope will include the M121 channel hydraulic analysis and associated design for the 
proposed M121 channel improvements, M500-01 detention basin, culverts at Theis Lane and 
Holderrieth Road, floodplain volumes and updates to the M121 Watershed Master Drainage 
Plan. (Sub Proposal Attached) 

SWCA Environmental Consultants (SWCA) will provide environmental consulting services to 
finalize U.S. Army Corps of Engineers (USACE) permitting efforts on City of Tomball’s M121 
Channel Project previously initiated under LJA Engineer’s agreement with the City of Tomball.  
Based on meetings with the USACE, it is anticipated that the Nationwide Permit (NWP) 43 will 
be pursued for this project.  (SWCA Proposal Attached)  
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PART B – BASIS OF COMPENSATION AND REIMBURSABLE EXPENSES 

 
ENGINEERING & PLANNING PROJECT NO. 2003-10005 

CITY OF TOMBALL 
 M121W CHANNEL & M500 DETENTION BASIN 

 
The following represents the estimated maximum compensation for the scope of services 
documented in Attachment A, Part A of this agreement.  If services beyond those specifically 
identified are determined necessary during the project, Engineer shall not proceed with those 
services until such time written approval of the scope and any additional fees are approved by the 
City of Tomball.  
 
The recommended budget for this scope of services is: 
         Sub Markup 
Task       Base  @ 10%  Totals 
Phase II & III Engineering Services    $   476,000   $-      $    476,000  
Hydraulic Analysis & Report Update    $     52,000   $  5,200  $      57,200  
Design Survey (Topo & Utilities)    $   110,000   $11,000  $    121,000  
Geotechnical Engineering  (See Note 2)    $     17,000   $  1,700  $      18,700  
Environmental (CORPS Permitting)    $     23,657   $  2,366  $      26,023  
Pipeline Relocation Design (See Note 3)   $   448,000   $44,800  $    492,800  
Construction Management & Part Time Inspection $   188,000   $-      $    188,000  
Traffic Control Plans for Construction    $     45,000   $-      $      45,000  
SW3P & Storm Water Quality Plans   $     25,000   $-      $      25,000  
Reimbursable Expenses      $     25,000   $-      $      25,000  
Total Recommended Budget     $1,409,657   $65,066  $ 1,474,723 
 
Notes: 1. Reimbursable Expenses shall be invoiced and paid based on cost of service provided plus 10% markup.  

These services include travel, deliveries, postage, graphical reproduction, etc… 
 2. Only utilized if geotechnical investigation initiated by HVJ, under LJA agreement is not completed. 
 3. Pipeline relocation design includes budget for 16 possible locations at $28,000 per location.  Number of 

locations requiring relocation and associated design costs at each will be determined as identified. 

Page 188 of 195
Page 27 of 34Page 27 of 34



10 
TOMBALL/PROF. SVCS AGT-ENGINEER/08.15.07 

ATTACHMENT “B” 
 

INSURANCE 
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PETRICHOR 
ENGINEERING CONCEPTS, 

7419 FM 1488 Rd. 
Magnolia, TX 77354 
713- 885- 4264 
 

September 2, 2016 
 
Mr. Kyle Bertrand, P.E. 
Gunda Corporation, LLC. 
6161 Savoy, Suite 550 
Houston, TX 77036 
 
RE:  M121 Channel and Basin Hydraulic Analysis/ Design 
 Tomball, TX 
 
Mr. Bertrand: 

This letter presents the general scope and fee for the requested technical drainage 
analysis and design for the referenced project.  The scope will include the M121 channel 
hydraulic analysis and associated design for the proposed M121 channel improvements, 
M500-01 detention basin, culverts at Theiss Lane and Holderrieth Road, and update to 
the M121 Watershed Master Drainage Plan.  Additional services will include coordination 
with HCFCD and City of Tomball of drainage analysis, modeling, and design. 

Specifically, the study will include the following tasks: 

1. Review of current M121 Drainage Study 
2. Update of watershed delineation and modeling 
3. Creation of M121 channel hydraulic and M500-01 detention routing models 
4. Production of M121 Master Drainage Study update/ addendum. 
5. Update/Optimize channel and culvert sizings/ configurations 
6. Review alternatives as requested for final design alignment and configuration. 
7. Update of floodplain volume calculations 
8. Review and coordination of channel and culvert design with respect to PS&E 

sheet production 
9. Coordination with City of Tomball and Harris County Flood Control District 
10. Provide sign and sealed Drainage Area Map, Hydraulic Calculation, and Culvert 

Layout (if requested) sheets 

The proposed fee for these drainage task is $52,000.  This is inclusive of $32,000 for 
hydraulic analysis and update to Master Drainage Report, $14,000 for design/PS&E 
development and review, and $6,000 for administrative/ agency meetings. 
 

Thank you, 

 
Kurt E. Killian, P.E. 
Petrichor Engineering Concepts, Inc. 
TBPE # 16725 
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